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(Filed August 4, 1958) 
Indictment 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Impanelled on June 26, 1958, Sworn in 
on July 1, 1958 

Criminal No. 752-58 


Grand Jury Original 2 U.S.C. § 192 


Unrrep Srates oF AMERICA 
v. 
Frank GRUMMAN 


The Grand Jury charges: 


InTRODUCTION 


On July 18, 1957, in the District of Columbia, a sub- 
committee of the Committee on Un-American Activities 
of the House of Representatives was conducting hearings, 
pursuant to the Legislative Reorganization Act of 1946, 
Section 121(q), (60 Stat. 828), and to H. Res. 5, 85th 
Congress. 


Defendant, Frank Grumman, appeared as a witness be- 
fore that subcommittee, at the place and on the date above 
stated, and was asked questions which were pertinent 
to the question then under inquiry. Then and there the 
defendant unlawfully refused to answer those pertinent 
questions. 


The allegations of this Introduction are adopted and 
incorporated into the Counts of this indictment which 
follow, each of which Counts will in addition merely set 
forth the question which was asked of the defendant and 
which he refused to answer. 
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Count One 


“Do you have information now, Mr. Grumman—and I 
ask this question so that no one in his right mind can 
canclude that the purpose of your appearance here is 
exposure for the sake of exposure—Do you have informa- 
tion with respect to Communists in the American Communi- 
cations Association?”’ 


Counr Two 
‘“‘Do you know of Communists presently in the vital 
communications industry of this Nation?’ 
Count THREE 


‘““As a member of the Communist Party when he 
[Mignon] was in the Communist Party, he said, with you, 
and in Local 10. He said that he sat in closed Communist 
cell meetings with you. 


‘‘Now I will ask you whether or not he was telling the 
truth or was he telling a falsehood?’’ 


Count Four 


“Now, for the purpose of testing the credibility of the 
testimony that you have given to this committee today, 
I want to ask you now—and that is the purpose of this 
question, to test your credibility—Are you now a Com- 
munist?’? 


United States Attorney in and 
for the District of Columbia 
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(Filed September 16, 1958) 
Motion to Dismiss Indictment 


The defendant moves that the indictment be dismissed 
on the following grounds: 


1. The Legislative Reorganization Act of 1946, § 121(q), 
60 Stat. 828 and House Resolution 5, 85th Congress, pur- 
port to authorize the House Committee on Un-American 
Activities to conduct investigations into the exercise of the 
freedom of belief, speech, press and assembly, as to which 
the First Amendment to the Constitution of the United 
States provides that ‘‘Congress shall make no law’’ and 
such resolution and statute are therefore unconstitutional. 


2. The statute and resolution referred to above are vague 
and indefinite and the committee’s inquiry thereunder may 
not be a basis for indictment by reason of the require- 
ments of the Fifth and Sixth Amendments to the Constitu- 
tion. 


3. The question set forth in each of the counts of the 
indictment constitutes an inquiry into the defendant’s per- 
sonal and private affairs and associations and into his 
political beliefs and associations which are subjects beyond 
the jurisdiction of the said Committee on Un-American 
Activities under the First and Tenth Amendments to the 
Constitution and under the statute and resolution above 
referred to. 


4. The questions set forth in each of the counts of the 
indictment on their face cannot be pertinent or material to 
any subject within the jurisdiction of the House Com- 
mittee on Un-American Activities within the statute and 
resolution above referred to. 


5. The question set forth in count 2 is so vague and 
undertain as to its meaning that the defendant cannot, 
under the Fifth and Sixth Amendments to the Constitution, 
be held for contempt for refusal to answer the said 
question. 
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6. The indictment fails to set forth the question under 
inquiry before the subcommittee of the Committee on 
Un-American Activities on July 18, 1957. 


7. The indictment does not state facts sufficient to con- 
stitute an offense against the United States. 


8. The indictment was not found by a sufficient number 
of qualified and unbiased grand jurors. Court records 
show that fifteen members of the grand jury that indicted 
defendant were employees of the Federal Government. 


(Filed September 16, 1958) 
Motion for Bill of Particulars 


The defendant moves that the Court order the United 
States to file a bill of particulars setting forth the follow- 
ing: 

1. State the matter under inquiry as to which each of 
the questions set forth in counts 1, 2, 3 and 4 is alleged 
to be pertinent. 


2. State the manner in which each of the questions set 
forth in counts 1, 2, 3 and 4 is alleged to be pertinent to 
the matter under inquiry referred to in item 1 above. 


3. State when, where and how the defendant was advised 
of the subject matter of the committee’s inquiry. 


4. State when, where and how the defendant was advised 
of the pertinency to such subject matter of the questions 
set forth in each of counts 1, 2, 3 and 4. 


(Filed September 25, 1958) 


Motion for a Hearing on the Qualifications of the Grand Jurors 

The defendant moves the Court for an order setting a 
hearing for the purpose of inquiring into the qualifications 
of the grand jurors in this proceeding. 
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In support of this motion the defendant states that 
the list of grand jurors shows that fifteen members of the 
grand jury which indicted the defendant were employees 
of the United States Government. Two others are married 
women and may be wives of government employees. 


The hearing on the qualifications of the grand jurors 
is requested so that the defendant may produce evidence 
in such hearing that government employees as a class may 
not properly sit on grand juries to return the indictment 
herein because governmental pressures relating to the 
loyalty and security of government employees prevents 
such employees from being or appearing to be unbiased in 
this case. 


In this connection it will be noted that a number of 
the members of the grand jury were employed in govern- 
ment departments in which security regulations are quite 
stringent. One of the members of the grand jury was 
employed by the Army Chemical Corps; a second at the 
Naval Gun Factory and a third at the Naval Research 
Laboratory. A fourth member of the grand jury was 
employed as a clerk in the Department of the Army. 


An additional reason exists here for such a hearing 
because one of the members of the grand jury is employed 
as a clerk in the United States Department of Justice. 
Quite aside from general security considerations which 
apply to such an employee, a hearing is necessary to deter- 
mine whether the nature of her work was such that she 
had some connection with this matter or with general policy 
relating to similar matters in the course of her employment. 


In addition, the defendant wishes to have an opportunity 
to examine each of the government employees who sit on 
the grand jury with respect to the influence upon such 
juror of the loyalty and security programs of the govern- 
ment in the light of the nature of this case and to prove, 
as a result of such examination, the existence of actual 
bias on the part of said grand juror against the defendant. 
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(Filed September 25, 1958) 


Offer of Proof in Connection With Motion for Hearing on 
the Qualifications of the Grand Jurors 


The defendant, in support of his motion for a hearing 
on the qualifications of the grand jurors who indicted him, 
offers to prove at such a hearing that governmental pres- 
sures and the climate of opinion against government em- 
ployees prevented them as a class from being or appear- 
ing to be impartial and unbiased grand jurors in the 
defendant’s case. The evidence which the defendant will 
adduce for this purpose includes the following: 


1. Government employees who have been attacked and 
aceused of alleged disloyalty by congressional figures, in- 
eluding Senators McCarthy, Jenner, McCarran and East- 
land and Congressmen Velde and Walter, have been con- 
stantly harassed and subjected to abuse and threats and 
their positions have been jeopardized. Many government 


employees have been forced to resign because of 
these charges and one, who has been frequently attacked 
in the Senate, was discharged after having twice been 
cleared by loyalty boards of his agency. 


2. In a number of previous cases allegedly involving 
“security’’, judges and jurors have been attacked by mem- 
bers of Congress and other government officials whenever 
such judge or jurors took any action that displeased these 
Congressmen. Thus, there was open criticism of the judge 
who presided at the first Hiss trial and of the jurors who 
voted to acquit the defendant in that cose. Supreme Court 
Justice William O. Douglas was threatened with impeach- 
ment because he issued a stay in the Rosenberg case. Appel- 
late judges have been criticized on the floor of the Senate 
and threatened with investigation because of their grant- 
ing of bail to Harry Bridges. Judge Metzger of Hawaii 
was denied reappointment as a judge because he fixed bail 
for a group of defendants at a sum lower than that recom- 
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mended by the Department of Justice. And most notorious 
of all was the widespread criticism of many members 
of the United States Supreme Court and of the Court as a 
whole voiced on the floor of both the House and the Senate 
during this past session of Congress as a result of the 
Court’s decisions in the Nelson, Service, Cole, Watkins, 
Sweezy and other similar cases in the general field of 
‘‘subversive activities.”’ 


3. Executive Order 10450 provides that the test as to 
whether an employee of the government was to be retained 
was whether he is a ‘‘security risk.’? The issuance of this 
Executive Order was accompanied by statements of the 
Attorney General and other leading officials of the Ad- 
ministration that under this Executive Order alleged se- 
curity risks who had survived inquiry under previous 
loyalty orders would be cleared out of the government 
and that all doubts as to their security would be resolved 
in favor of the government. Under this Executive Order, 


persons are to be retained in the federal service only if 
their retention ‘‘is clearly consistent with the interests of 
the national security.’? One of the standards to be con- 
sidered in making this consideration is ‘‘any behavior, 
activities or associations which tend to show that the 
individual is not reliable or trustworthy.’’ 


4. The new Executive Order and the administration 
thereof has been attended with a great deal of pub- 
licity. There was also widespread criticism of the man- 
ner in which the loyalty program had operated under 
the previous Administration. There was thus created 
a general fear among government employees that their 
jobs were in jeopardy and that they could be dis- 
charged under the security program for the slightest 
departure from official administration policy. 


5. This situation was further intensified by public 
investigations of government employees carried on by 
Senators McCarthy and Hastland and by Congressman 
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Walter. In the course of these investigations and charges 
it was alleged that the general loyalty program under 
the previous Administration had been badly administered 
and that specific individuals who sat on loyalty boards 
which gave clearance to government employees were them- 
selves of doubtful loyalty. It has thus been made clear 
to government employees that supporting, defending or 
voting in favor of any individual accused of Communism 
or disloyalty would in itself raise suspicions of disloyalty. 
Government officials attacked by congressional committees 
on this ground have been disciplined. Others, though not 
formally disciplined, have been made subject to investiga- 
tions and unfavorable publicity and had their government 
careers seriously jeopardized. 


6. As a result of such incidents and many others in- 
volving the operation of the loyalty and security programs 
of the government, there exists among government em- 
ployees and their families, as numerous and competent 
qualified observers can testify, a climate of fear of being 
charged with disloyalty or of being a “‘security risk’? on 
account of opinions, beliefs, associations and actions, which 
inevitably influences the vote of a government employee 
serving as a juror in a case such as the defendant’s. See, 
e.g., Barth, The Loyalty of Free Men; Jahoda & Cook, 
Security Measures and Freedom of Thought, an Explora- 
tory Study of the Impact of Loyalty and Security Pro- 
grams (1952) 61 Yale Law Journal, 295; Brown, 6,000,000 
Second Class Citizens, The Nation, June 28, 1952, Volume 
175, p. 644. 


7. Under the standards and practice of the loyalty and 
security programs of the government, it would be almost 
inevitable that loyalty and security boards would take 
into account how government employees and members 
of their families sitting as grand jurors in the defendant’s 
case voted. 
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8. Even if loyalty and security boards did not take such 
matters into account, government employees and their 
families believe, and have reason to believe, that loyalty 
and security boards and loyalty and security investiga- 
tions would take into consideration how they voted as 
grand jurors in the defendant’s case. 


9. The discipline and environment which condition and 
surround government employees, the expressed opinions 
of high government officials and the policies government 
employees carry out create in such employees as a class 
a predisposition which prevents them as a class from 
being, or appearing to be, impartial grand jurors in a case 
such as defendant’s. 

10. The government employees who voted to indict the 
defendant were because of the pressures and climate and 
the other factors described, unfair and biased grand jurors 
in the defendant’s case. 


(Filed January 18, 1960) 
Order 


Upon consideration of the points and authorities filed 
and the oral arguments made by both sides, it is by the 
Court this 18th day of January, 1960, 


Orpverep that defendant’s Motion for a Bill of Partic- 
ulars and Motion for a Hearing on the Qualifications of 
the Grand Jurors be and they are hereby denied. 


s/ F. Dicxtyson Lerrs 
Judge 


Memorandum and Order 


At the hearing January 18, 1960 defendant’s motion 
to dismiss the indictment was by agreement of counsel 
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to be treated as a motion to strike counts one, two and 
four. 


The motion to dismiss being so treated is sustained. 
Accordingly, the Court strikes counts one, two and four 
of the indictment. 

s/ F. Dicxtyson Letts 
Judge 


January 29, 1960 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 752-58 
Unrrep States oF AMERICA 
v. 

Frank Grumman 
Judgment and Commitment 


On this 14th day of April, 1960 came the attorney for the 
government and the defendant appeared in person and by 
counsel, David Rein, Esq., 


Ir Is Apsupcep that the defendant has been convicted 
upon his plea of not guilty and finding of guilty of the 
offense of Violation of Title 2, U.S.C., Section 192 as 
charged in count three and the court having asked the 
defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 


Tr Is Apsupeep that the defendant is guilty as charged 
and convicted. 


Ir Is ApsupceEp that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Four (4) 
months and to pay a fine of One (1) Hundred ($100.00) 
dollars. 
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Ir Is Onverep that the Clerk deliver a certified copy of 
this judgment and commitment to the United States 
Marshal or other qualified officers and that the copy serve 
as the commitment of the defendant. 


/s/ JosepH C. McGarracHy 
United States District Judge 


A True Copy. Certified this 14th day of April, 1960. 


(Signed) Harry M. Hout 
Clerk 


(B) Srerpnen A. Maynazan, JR. 
Deputy Clerk 
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EXCERPTS FROM TRANSCRIPT OF TESTIMONY 


The Deputy Clerk: The United States of America versus 
Frank Gramman, Mr. Hitz, and Mr. Rein. 

Mr. Hitz: Your Honor the Government is ready to 
proceed. We have signed our part of a waiver of jury 
which Mr. Rein has and will present to the Court. 


16 Richard Arens 


was called as a witness by the Government and having 
been duly sworn, was examined and testified as follows: 


-Direct Examination 
By Mr. Hitz: 


Q. Mr. Arens, will you give us your full name, please? 
A. Richard Arens. 

Q. Will you give us your occupation, please? A. I am 
staff director of the House Committee on Un-American 
Activities of the House of Representatives. 

Q. How long have you held that position, sir? A. 
Approximately four years. 

Q. And how long have you been with the Committee in 
any capacity? A. Just four years. 

Q. Before that were you with another Congressional 
Committee? A. Yes, sir, I was staff director of the Im- 
migration sub-committee of the Committee on Judiciary 
of the United States Senate and also at the same time 
I was staff director of the Internal Security sub-committee 
of the Committee on Judiciary of The United States 
Senate. 

Q. Were you the interrogator of the witnesses who 

appeared before the un-American Activities sub- 
17 committee headed by Congressman Doyle on the 17th 
and 18th of July 1957? <A. Yes, sir. 

Q. And specifically did you interrogate Mr. Grumman, 
the defendant here? A. Yes, sir. 
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Q. Are you familiar with the information that was in 
the hands of the un-American Activities Committee at the 
time that Mr. Grumman was subpoened to appear before 
it for that hearing? A. Yes, sir. 

Q. Would you relate what, to your knowledge, was in 
the information of the Committee prior to the issuance 
of the subpoena? 

Mr. Rein: I object to any information that does not 
appear as a matter of public record. 

The Court: The objection is overruled. 

A. It was the information of the Committee on un- 
American Activities and Mr. Grumman had been identified 
to the Committee as a member of the Communist Party as 
a person who had been active in the American Communica- 
tions Association which itself had been heavily penetrated 
by members of the Communist Party. It was the informa- 
tion of the Committee based upon the confidential material 
which was submitted to it that Mr. Grumman had informa- 
tion which the Committee would like to receive from him 
under oath on the subject matter. 

Q. In what field did the American Communications 
18 Association operate as a union to the information 
of the Committee? A. The field in which we were 
interested in which the American Communications Associ- 
ation operated was in processing messages which emanated 
from the Pentagon over tie-lines and lease lines and which 
crossed wires in New York City and which, in some in- 
stances, went over the North Atlantic cable. 

Q. Did the Committee have information, to your knowl- 
edge, as to whether or not some of those communications 
to overseas went to foreign governments? A. Yes, sir. 

Q. That they did or did not? A. We had the informa- 
tion that the messages did go to foreign governments 
over the North Atlantic cable, yes, sir. 

Q. And that such communications did or did not go to 
American officials then abroad? A. We had information 
that messages of the kind that you have just characterized 
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did go to American officials abroad over the North Atlantic 
cable and were processed in New York City by facilities 
which were serviced by American Communications Asso- 
ciation personnel. 

Q. Now this association is a labor union is that correct? 
A. It is a labor organization, yes, sir. 

Q. And was at that time? A. Yes, sir. 
19 Q. It had an international and local level, did it, 
sir, as the ordinary union? A. Well the American 
Communications Association itself, is a complete intact 
organization which bargains for working people in the 
communications field in various areas. 

Q. Did the Committee have information, to your knowl- 
edge, that any of these messages that you have described, 
were sometimes in coded form? A. Yes, and at times the 
messages were in coded form and at times they were not 
in coded form. 

Q. Did the Committee, to your knowledge, have that in- 
formation with respect to communications by companies in 
which this union operated, communications with ships at 
sea? <A. Yes, sir. 

Q. And what was the information in the hands of the 
Committee in that regard? A. That there were messages 
which were beamed or processed which were destined to 
ships at sea. 

Q. And over what expansion of area would those ships 
be when so communicated with to the information of the 
Committee? A. I must confess that I couldn’t give you a 
very precise answer but it was our information that these 
messages did by mechanical processes, which I am not 
thoroughly familiar with, were destined to ships at sea and 
I couldn’t say, Mr. Hitz, just how far out to sea it would 
20 Q. Mr. Arens, were you the interrogator for this 

subcommittee when Michael Mignon testified before 
it on July 17? A. Yes, sir. 

Q. Was that the opening day of the hearings on this 
subject? <A. Yes, sir. 
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Q. Prior to the time that Mr. Mignon testified on that 
day did the Committee, to your knowledge, have any in- 
formation from him with respect to Mr. Grumman? A. 
Yes, sir. 

Q. Was that before or after Mr. Grumman was sub- 
poenaed to appear? A. Before he was subpoenaed to 
appear. 

Q. What was the information that the Committee had, 
to your knowledge, from Mr. Mignon with respect to Mr. 
Grumman before Grumman was subpoenaed? A. The in- 
formation the Committee had we derived from Mr. Mignon 
respecting Mr. Grumman before Mr. Grumman appeared 
was that he, Mr. Mignon, had served in a closed Communist 
Party cell with Mr. Grumman. That was a cell which at 
the time was operating within the American Communica- 
tions Association in the communications field. 

Q. Was it the Committee’s information that Mr. Mignon 
was then a member of the association and a member of the 
cell? A. Yes, sir. 


By Mr. Hitz: 


Q. And Mr. Arens, on that same page of the Annual 
Report Roman V, at the bottom under Rule Roman XII 
which also is Section 136 of the Reorganization Act, is there 
set out a provision known as the Legislative Oversight by 
the standing committee? A. That is commonly referred to 
as the watch-dog provision, yes, sir. 

Q. Now do not answer this until opportunity has been 
had for objection, if Mr. Rein cares to make it, does that 
provision call for “‘continuous watchfulness of the execution 
by the administrative agencies concerned of any laws’’ 
under the jurisdiction of the particular committee? 

Mr. Rein: I do object. I have no objection to Mr. 

96 Hitz reading or bringing Your Honor’s attention 

to it but I do not think it is appropriate for the 
witness to comment on it. 
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Mr. Hitz: I think the objection is well taken. I would 
like to read it then, Your Honor. 

The Court: You may do so. 

Mr. Hitz: To assist the Congress in appraising the 
administration of laws and in developing such amendments 
or related legislation as it may deem necessary each stand- 
ing committee of the Senate and the House of Representa- 
tives, shall exercise continuous watchfulness of the 
execution by the administrative agencies concerned of any 
laws, the subject matter of which is within the jurisdiction 
of any committee, any such committee and for that purpose 
shall study all pertinent reports and data submitted to 
Congress by the agencies in the executive branch of the 
Government. 


By Mr. Hitz: 


Q. Mr. Arens, had the un-American Activities Committee 
prior to this hearing in 1957, conducted hearings and 


transacted business having to do with the provisions of 
the Internal Security Act of 1950? A. Yes, sir. 

Mr. Rein: I would like to move to strike. I am sorry 
if I was late but I do not see that this question is in— 

The Court: The motion is denied. 
27 Q. And did it likewise hold hearings and transact 
business dealing with some of the provisions of the 
Communist Control Act of 1954? 

Mr. Rein: I have a continued objection to a question of 
this character. 

The Court: Overruled and you may have a continuing 
objection. A. Yes, sir. 

Q. And with respect to the Espionage and Sabotage Act 
of 1954? A. Yes, sir. 

Q. And did it concern itself subsequent to these hear- 
ings with amendments to some of those Acts by way of a 
Bill known in the last session of Congress as the Omnibus 
Security Bill? 

Mr. Rein: I certainly object to any action this Com- 
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mittee took subsequent to these hearings as indicating its 
purpose at the time of the hearing. 

Mr. Hitz: It shows a legislative interest and in this case 
a legislative activity in connection with the matter. 

The Court: Objection overruled. 

A. Yes. 

Q. Was the Omnibus Security Bill at any time considered 
by the Un-American Activities Committee in any of its 

provisions? A. I am not quite certain I understand 
28 the question, Mr. Hitz. 

Q. Did anyone on your Committee—I’ll go back 
a little bit—Did anyone on your Committee have anything 
to do with the preparation and introduction of the Omnibus 
Bill? A. Yes, sir, the Chairman of the Committee, Repre- 
sentative Walter from Pennsylvania is the sponsor of the 
Omnibus Security Bill. 

Mr. Hitz: Your Honor for present purposes I would like 
to invite your attention to all of the provisions of the 
Internal Security Act of 1950. It is a rather voluminous 
document and I will not endeavor to characterize it at this 
time. However, after doing that I would like to pass on to 
the Communist Control Act of 1954, which is not as 
lengthy, and where I can read to Your Honor certain 
portions of it which I would like the Court to keep in mind 
when we really get to the evidence, if I may do that? 

The Court: You may do so. 

Mr. Hitz: For the record and for Mr. Rein I would like 
to refer to Section 13A, H, and I of the Communist Control 
‘Act of 1954. Iam reading from H ‘‘When there is in effect 
a final order of the Board determining that any such labor 
organization is a Communist action organization, a Com- 
munist front organization or a Communist infiltrated 
organization, such labor organization shall be ineligible 

to (1) Act as represenative of any employee within 
29 the meaning or for the purposes of Section 7 of the 
National Labor Relations Board Act as amended, 
29 USC 157. (2) To serve as an exclusive representative 
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of employees of any bargaining unit under Section IX of 
such Act as amended, with a citation. Number 3: Make or 
obtain any hearing upon any charge under Section 10 of 
such Act with a citation. (4) Exercise any other right or 
privilege or receive any other benefits substantive or pro- 
eedural provided by such Act or labor organization.”’ 

And I would like to invite the Court’s attention to 
Section 5 of the Communist Control Act of 1954 which 
provides as follows: ‘‘In determining membership or par- 
ticipation in the Communist Party or any other organiza- 
tion defined in this Act, or knowledge of the purposes or 
objectives of such party or organization, the jury under 
instructions from the Court, shall consider evidence, if 
presented, as to whether the accused person (1) has been 
listed to his knowledge as a member in any book or any 
of the list records, correspondence or any other document 
of the organization. (2) Has made financial contribution 
to the organization in dues, assessments, loans or any other 
form. (3) Has made himself subject to the discipline of 
the organization in any form whatsoever. (4) Has 
executed orders, plans, or directions of any kind of the 
organization. (5) Has acted as an agent courier or 
messenger or correspondent organizer or in any other 
capacity in behalf of the organization. (6) Has conferred 

with officers or other members of the organi- 
30 zation in behalf of any plan or enterprise of the 

organization. (7) Has accepted, to his knowledge, 
as an officer or member of the organization or as one to be 
called upon for services by other officers or members of 
the organization. (8) Has written, spoken or in any other 
way, communicated by signals, symbols, or a sign or in 
any other form of communication, orders, directed or plans 
of the organization. (9) Has prepared documents, 
pamphlets, leaflets, books, or any other type of publica- 
tion in behalf of the objective purposes of the organiza- 
tion. (10) Has mailed, shipped, circulated, distributed or 
delivered or in any other way, sent or delivered to others 
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material or propaganda of any kind in behalf of the 
organization. (1) Has advised, counseled, or in any other 
way imparted information, suggestions, recommendations 
to officers or members of the organization or to anyone 
else in behalf of the objectives of the organization. (12) Has 
indicated by word, action, conduct, writing or in any other 
way, a willingness to carry out in any manner and to any 
degree the plans, designs objectives or purposes of the 
organization. (3) Has in any other way participated in 
the activities, planning, action, objectives or purposes of 
the organization. (4) The enumeration of the above 
subject to evidence on membership or participation in the 
Communist Party or any other organization as above 
defined, shall not limit the inquiry into any consideration 
of any other subject of evidence or membership and 
31 participation as herein stated.’’ 
And much more briefly, I would like to invite the 
Court’s attention to Section 13A(e) of the same Act, the 
Communist Control Act of 1954 and I will read only (e) 
and not its sub-divisions. ‘‘In determining whether any 
organization is a Communist infiltrated organization the 
Board shall consider’? and then there are seven sub- 
sections underneath that as to criteria relating to a status 
of being Communist infiltrated. 

I would then like to invite the Court’s attention to a part 
of the Act of Congress known as the Espionage and 
Sabotage Act of 1954. 62 Stat. 798 and Title 2 thereof 
entitled Disclosure of Information Relating to National 
Defense. And Section 201 of that title which reads as 
follows: (a) ‘“Whoever with intent or reason to believe 
that it is to be used to the injury of The United States or 
to the advantage of a foreign nation, communicates, 
delivers, or transmits or attempts to communicate, deliver, 
or transmit to any foreign government or to any faction 
or party of military or naval forces within a foreign 
country, whether recognized or unrecognized by the United 
States or to any representative, officer, agent, or employee 


21 


or citizen thereof either directly or indirectly, any docu- 
ment, writing, code book, signal book, sketch, photograph, 
photographic negatives, blue prints, plans, maps, models, 
notes, instrument appliance or information relating to the 
national defense shall be punished by death or by 
32 enprisonment for any term of years or for life.’’ 
And last I would like to invite the Court’s atten- 
tion to that part of the Omnibus Security Bill—we are now 
concerned with a Bill. All the other matters I referred to 
were Acts of Congress still in effect. 
This Bill is stated as having the purpose of being the 
Internal Security Amendments Act of 1958, HR 9937. 


By Mr. Hitz: 


Q. I believe you said, Mr. Arens, that this Bill was pro- 
posed for enactment by the Chairman of your Committee? 
A. Yes, sir. 

Mr. Hitz: And I would now like to invite the Court’s 
attention to Section XIII thereof which provides as 
follows: ‘‘Prohibiting the unauthorized disclosure of 
certain defense information.”’ 

Q. Now Mr. Arens, would you be good enough to refer 
to Government’s 4, which is the Report of the Proceedings 
against Frank Grumman, a Committee Report? Do you 
have a copy? A. Yes sir. 

Mr. Hitz: Your Honor, I am going to ask the witness 
to refer to certain parts of this and to read quite a bit of 
jt. I will endeavor to shorten by asking him to refer to 
certain parts and it may well be that without serious 
objection, he could characterize some of it to dispense 

with the actual reading. I do not think it would be 
33 objectionable and I will see if we can proceed in that 
way. Would you turn to page 1 of the document? 

Mr. Hitz: Does Your Honor have our evidence exhibit? 

The Court: No. 

Mr. Hitz: After the recess I will provide the Court with 
a working copy if you care to have one. 
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The Court: Would it convenience you to have a recess 
now? 

Mr. Hitz: I am all right, Your Honor. 

Mr. Rein: I am satisfied, Your Honor. 

The Court: All right, proceed. We will go ahead for 
awhile. 


By Mr. Hitz: 


Q. Mr. Arens, on the first page of this document is there 
recited the authority under which the Un-American 
Activities Committee exists and operates? In paragraph 1? 
A. Yes, sir. 

Q. And then is there duplicated in the lower portion of 
that page the subpoena to appear and testify issued by the 
Chairman of the Committee as is shown on the next page 
at the top, and served upon Frank Grumman of 16 Beaver 
Street, New York, for his appearance in Washington, 
D. C. on July 17, 19577 A. Yes, sir. 

Q. Issued under the date of June 21 as it appears 
34  onpage2at the top? A. Yes, sir. 

Q. Do you have any knowledge and present recol- 
lection of whether or not Mr. Grumman requested a day’s 
continuance of his appearance and obtained it? A. My 
recollection as refreshed by this document is that he did 
request the continuance of his appearance for a day, yes, 
sir. 

Q. And was it granted? A. Yes, sir. 

Mr. Hitz: And then Your Honor, follows a statement 
by the way of some conclusions of the Committee whose 
report this is, to the effect that Mr. Grumman appeared 
on July 18, and refused to answer certain questions and 
then states what the questions were and then on page 3, 
there is a reproduction of the proceedings before the sub- 
Committee on July 17, 1957. 

I would like to have Mr. Arens read the entire proceed- 
ing for July 17, the day before Mr. Grumman appeared, 
because it is the first day of the hearing that states the 
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authority of the sub-Committee or the make up of the sub- 
Committee and the purpose of the hearings. 

Q. Mr. Arens, would you be good enough to read every- 
thing commencing with the United States House of Repre- 
sentatives on page 3 and continue on? A. Yes, sir. The 
United States House of Representatives. 

Mr. Rein: Just one second. Can you tell me how 

far? 
35 Mr. Hitz: Through 5. 
Mr. Rein: I have no objection. 

The Witness: You want me to read all of it? 

Mr. Hitz: Yes, sir. A. —SubCommittee of The Com- 
mittee on Un-American Activities, Washington, D. C. 
Wednesday, July 17, 1957. Public Hearing. A sub 
committee of the Committee on un-American Activities met, 
pursuant to call at 10:10 a.m. in the caucus room, Old 
House Office Building, Washington, D. C., Hon. Clyde 
Doyle (Chairman of the subcommittee) presiding. Com- 
mittee members present: Clyde Doyle of California 
(presiding), James B. Brazier, Jr. of Tennessee, and 
Gordon H. Scherer of Ohio. 

Staff members present: Richard Arens, director, and 
W. Jackson Jones and Louis J. Russell, investigators. 

Mr. Doyle: The subcommittee will please come to order. 
I have an opening statement, as the subcommittee chair- 
man which I wish to read for the record. 

The committee has long been interested in the situation 
which exists in the communications industry in the United 
States, namely, the position and influence held by members 
of the Communist Party and organizations dedicated to 
furthering the Communist objective. On July 10, 1957, at 
a regular meeting of the committee, with all members 
except 2 present and voting, a motion was made by Mr. 
Scherer and seconded by Mr. Frazier which authorized 

the holding of these hearings in Washington 
36 _—on this general subject. The resolution adopted by 
the committee is as follows: ‘‘A motion was made 
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by Mr. Scherer, seconded by Mr. Frazier, and unanimously 
carried, approving and authorizing the holding of hearings 
in Washington, beginning July 17, 1957, or at such later 
date as the chairman may determine, for the purpose of 
considering whether or not members of the Communist 
Party or persons subject to its discipline are employed in 
various media of communications used in the transmission 
of vital communications, and the advisability, in the 
national defense and for internal security, of the adoption 
of remedial legislation authorizing the Defense Depart- 
ment and other Government Agencies to adopt and enforce 
appropriate regulations designed to protect and preserve 
inviolate secret and classified Government information, 
and investing in appropriate Government agencies, power 
to preclude access to vital communication facilities in time 
of war or other national emergency, persons who probably 
will engage in, or probably will conspire with others to 
engage in, acts of espionage or sabotage. 

Before proceeding further, I would like to include in the 
record a copy of the order for appointment of this sub- 
committee, signed by the chairman on the 12th day of 
July 1957. In it, there is appointed a subcommittee con- 
sisting of Messrs. Frazier and Scherer with myself as 
chairman, to conduct these hearings in Washington, D. C., 

beginning on July 17, 1957. Those of the subcom- 
37 mittee of three who are now present and constitute 

a quorum of the subcommittee are Mr. Frazier, of 
Tennessee, and myself, Doyle, of California, Mr. Scherer 
being necessarily temporarily absent. 

Congress by Public Law 601 of the 79th Congress, placed 
upon this committee the duty of investigating the extent, 
character, and object of un-American propaganda 
activities in the United States, the diffusion within the 
United States of subversive and un-American propaganda 
that is instigated from foreign countries or of a domestic 
origin and attacks the principle of the form of govern- 
ment as guaranteed by our Constitution, and all other 
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questions in relation thereto that would aid Congress in 
any necessary remedial legislation. Congress has also 
placed upon this committee the duty of exercising con- 
tinuous watchfulness of the execution by the administra- 
tive agencies concerned of any laws, the subject matter 
of which is within the jurisdiction of this committee. 

In these hearings beginning now, the first of a series of 
this general subject, the committee hopes to ascertain 
the extent of the penetration and control exercised by 
members of the Communist Party over an industry which 
is vital to our defense, namely, communications. In the 
event that testimony given during these hearings reflects 
a situation correctable by legislation, the committee will 
recommend the appropriate measures at the proper time. 
It is the purpose of the subcommittee in the conduct of 

these hearings, to discharge the duties placed 
38 upon us by the Congress by calling witnesses who, 

we have reason to believe, possess information 
which will be of value to us and to the Congress in the 
consideration of such legislation. It is a standing rule of 
this committee that any person named in the course of 
committee hearings will be given an early opportunity to 
appear before this committee if he so desires, for the 
purpose of denying or explaining any testimony given 
adversely affecting him. In the event there are such 
persons, they should immediately communicate with any 
member of the staff and make their request known. 

In every hearing, the committee has encouraged witnesses 
to have legal counsel with them if they so desire, and has 
always welcomed the presence of counsel. In fact, the 
rules of the committee expressly provide that ‘‘at every 
hearing, public or executive, every witness shall be 
accorded the privilege of having counsel of his own 
choosing. 

“‘The participation of counsel during the course of any 
hearing and while the witness is testifying shall be limited 
to advising said witness as to his legal rights. Counsel 
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shall not be permitted to engage in oral argument with the 
committee, but shall confine his activity to the area of legal 
advice to his client.”’ 

I would remind those present that we are here at the 
direction of Congress to discharge an important legislative 

function. You in the hearing room are here by per- 
39 mission of this committee, and I know and am sure 

you will conduct yourselves as guests of this 
committee at all times. Any disturbance of any kind or 
audible comment during the course of the testimony, 
whether favorable or unfavorable to any witness, will not 
be tolerated. 

Mr. Frazier, have you anything further to add? 

Mr. Frazier: I have nothing further, Mr. Chairman. 

Mr. Doyle: The order will be made for the inclusion in 
the record the order for appointment of subcommittee by 
the full Committee Chairman Walter. 

Is that as far as you want me to read? 

Mr. Hitz: I think that is far enough. Thank you. 

Q. Mr. Arens, do you have a copy of investigation of 
Communist Penetration of Communication Facilities, 
Part I? A. Yes, I do. 

Q. That is Government Printing Office print, is it, of 
the hearings of the Un-American Activities Committee and 
in particular this sub-committee of it on July 17, 18, and 
19, and August 2 and 9 of 19572 A. Yes, sir. 

Q. There is also a Part Ti? <A. Yes, sir. 

Q. And does this print cover the testimony of Mr. 

Grumman on July 18? A. Yes, sir. 
40 Q. And at the commencement of this document is 
there also printed that which you have read from 
the opening session on July 17, that is the opening state- 
ment of Mr. Doyle, the sub-committee chairman? A. Yes, 
sir. 

Q. And after that opening statement, which statement 
you have read from the proceedings against Mr. Grumman, 
which were reported to the full House for the purpose of 
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this citation, being Government’s 4. Now that is what you 
just read from is it not? A. Yes, sir. 

Q. The Report of the Committee? A. Yes, sir. 

Q. And you say again that same thing is contained in 
the beginning of Part I of the Communications hearings? 
A. Yes, sir. 

Q. And then does there follow the testimony as taken 
that day of the first witness, that is July 17? A. Yes, sir. 

Q. On page 1379 of Part I? A. Yes, sir. 

Q. And that witness is Ellery W. Stone, head of the 
American Cable & Radio Company? A. Yes, sir. 

Q. And then—you might look at the index to 
41 answer my questions, contents or table, rather, and 
then follows the testimony of J. L. Wilcox? A. Yes, 

sir. 

Q. And then Clarence Thomas Willis? A. Yes, sir. 

Q. And then Michael Mignon? A. Yes, sir. 

Q. And then Joseph Finsmith? A. Yes, sir. 

Q. And then is July 18 here is taken up which includes 
the testimony of Frank Grumman, and then of one named 
Antello Theodore Iannucci? <A. Yes, sir. 

Q. And then the other witnesses that appeared on the 
dates that I have referred to before this sub-committee? 
A. Yes, sir. 

Q. In other words, this is a word for word production 
of what took place? A. Yes, sir. 

Mr. Hitz: Now I don’t think it will be necessary, Your 
Honor, to offer that quite long document in evidence, but 
I would like to ask Mr. Arens if in the annual report of the 
Committee for 1957, there are certain excerpts from the 
testimony of witnesses other than Mr. Grumman? A. Yes, 

sir. 
42 Q. And I will ask you that? A. Yes, sir. 
Q. And I am particularly interested in page 41, 
2, and 3 of the Annual Report. 

Mr. Hitz: Now I have in mind, Your Honor, this has 

not been received in evidence but if I can get this outline 
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testimony from Mr. Arens, I think we can dispense with 
any reading from the basic document and incorporate such 
of it as I need into our evidence here at a later time. 

Q. Now with that explanation, Mr. Arens, does Section 
V of the Annual Report take up the subject Communist 
Penetration of Communication Facilities? A. Yes, sir. 

Q. And goes on for three pages? A. Yes, sir. 

Q. Now on page 42, is there stated an excerpt from the 
testimony of Admiral Stone, whom I have already referred 
to, and whom you have already testified was the first 
witness on July 17. Just answer it does appear here or 
it does not? A. Yes, it does. 

Q. And as it appears there is that accurate as you recall 
it to have been given? A. Yes, sir. 

Q. And then afterwards on page 42, does the Annual 

Report give an excerpt from the testimony of Mr. 
43, A. Tyler Port, Director of the Office of Personnel 

Security Policy, Office of the Secretary of Defense? 
A. Yes. 

Mr. Rein: I note that apparently the Annual Report 
does refer to the testimony of Mr. A. Tyler Port, he is 
not listed as a witness in this Part I hearings. I do not 
know whether or not he testified nor does the Annual 
Report indicate it. 

The Court: Can you clear that up? 

Mr. Hitz: Yes, I will clear that up. 

Q. You understood what Mr. Rein just stated, did you, 
Mr. Arens? <A. Yes, I think—Excuse me. 

Q. You did. Excuse me—go ahead. A. A. Tyler Port 
testified in Part II which is in the same series which Mr. 
Hitz alluded. 

Q. In other words, it is at a time later than August 9, 
1957, which is the last day of testimony embracing Part I? 
Is that right? A. Yes, sir. 

Q. But part of the same hearings? A. Yes, sir. 

Mr. Rein: Your Honor, if we could have the date? 

The Witness: October 9. 
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Mr. Rein: 1957? 
44 The Witness: Yes. 


By Mr. Hitz: 


Q. Is the excerpt, Mr. Arens, that is contained on page 42 
of the Annual Report accurate as you recall it to have been 
given by the parties involved in the testimony? A. Yes, 
sir. 

Q. Now on page 43 of the Annual Report again, I note 
there is an excerpt from Mr. Mignon’s testimony? A. 
Yes, sir. 

Q. The third paragraph from the top? A. Yes, sir. 

Q. Was that from the testimony which was given on 
July 17th, the day preceding Mr. Grumman’s testimony? 
A. Yes, sir. 

Q. And is that accurately stated as you call it to be? 
A. Yes, sir. 

Q. In the excerpt on page 43? A. Yes, sir. 

Q. Now below that on page 43 of the Annual Report there 
is what purports to be an excerpt from one Solga, he 
testified did he not, on July 19, 1957 as disclosed by the 
table of contents of Part I? A. Yes, sir. 

Q. That would be the day after Mr. Grumman testified? 

A. Yes, sir. 
45 Q. And is that reported excerpt on page 43, 
accurate an accurate account of what the testimony 
was as you recall it? A. Yes, sir. 

Mr. Hitz: Your Honor, I think with that, I hope we will 
be able to dispense with reading anything from Part I. 

Q. Now Mr. Arens, would you be good enough to turn 
to page 6 of Government’s 6? A. What is Government’s 6? 

Q. I am sorry, it is page 6 of Government’s 4 which is 
the report of citation? A. Yes, sir. 

Q. Is that the document you read from awhile ago? 
A. Yes, sir. Page 6 of the— 

Q. Reported citation? A. Yes, sir. 
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Q. Now from here to near the end of the document there 
is contained a reproduction, is there not, of testimony of 
Frank Grumman which is reported to the full Body of the 
House and became the basis for this prosecution? A. 
Yes, sir. 

Q. And it is part of the hearing for July 18? Is that 
correct? A. That is correct, yes, sir. 

Q. And there is also contained in their proper chrono- 

logical order in the Part I document that I have been 

46 inquiring of you about? Is that right? A. Yes, sir. 

Q. Mr. Arens, you are familiar, of course, with 

the testimony as it is reproduced in this Exhibit No. 4 for 

the Government, namely, the reported citation? A. Yes, 
sir. 

Q. And is it accurate as you recall it to have been given 
at the time? A. Yes, sir. 

Q. Would you be good enough to read beginning at the 
top of page 6 and continuing— A. And continuing for 
how long? 

Q. I don’t know yet. A. All right, sir. 


* * ° * * ° * * * * 


100 Q. Mr. Arens, before Mr. Grumman was sub- 
poenaed to appear before this inquiry, did the com- 
mittee have any information, to your knowledge, as to 
whether Mr. Grumman had filed any non-communist 
affidivits as an union official? A. Yes, we had and that 
was one of the reasons we— 
Mr. Rein: I do not think he should testify what 
101 reasons somebody had and I object. 
The Court: The objection is sustained. 
Q. Just give us the information? A. Yes, sir, yes, sir. 
Q. And what was the information you had? A. The in- 
formation was that Mr. Grumman had on some occasions 
filed non-communist affidavits under the Taft-Hartley Act 
with the National Labor Relations Board. 
Q. And swearing what? A. Swearing in the affidavit 
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that he was not at the time of his signature to the affidavit, 
a member of the Communist Party. 


° s = e * * 
102 Cross-Examination 
By Mr. Rein: 


Q. I believe you testified on direct examination that the 
committee had certain information with respect to non- 
communist affidavits which had been filed by Mr. Grumman. 
Is that correct? A. Yes, sir. 

Q. Was it your information that he had filed these non- 
communist affidavits regularly from September 1949 right 
up until the time you were considering calling him? A. I 
do not. 

Q. You don’t know what the information was or— A. 
No, I mean I do not know the dates involved or the number 
that were filed. 

Q. Did the committee investigate the subject to 

103 find out? A. I would say in all probability that 

information is available in the committee but from 

my present recollection, I do not know or do not recall, 

if I ever knew, the precise number of affidavits filed or 
the time which was encompassed by them. 

Q. Were you the one who prepared the subpoena for 
Mr. Grumman? A. No, sir, it would be prepared by a 
stenographer in the office. 

Q. Prepared under your direction? A. Yes, sir. 

Q. In other words, you would be the member of the 
staff who advised the committee on subpoenaing Mr. 
Grumman? Is that correct? A. That is correct, yes, sir. 

Q. So if the information were available to anybody it 
would be available to you? A. Yes, sir. 

Q. Is it now your testimony that you don’t recollect 
what the nature of the information was? A. No, that is 
not what I said nor is it what I am trying to say now. 
What I said in direct examination and it is my recollection 
now, that prior to the time that Mr. Grumman was sub- 
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poenaed it was committee information that he had filed 
affidavits with the National Labor Relations Board 
104 under the Taft-Hartley Act. The number of 
affidavits, I do not recall nor do I know that I 
actually, at any time, knew the precise number. 

Q. Nor that the Committee made any effort to ascertain? 
A. I do not know whether they did or not. Under the 
operations of the Committee that type of thing is something 
which is developed by the investigators. 

Q. You said it did come to your attention? A. It may 
have come to my attention, yes, sir. 

Q. Well, is it a fact you may have known this but do 
not recollect, is that correct? A. Yes, that is correct. 

Q. You are not certain? A. I beg your pardon? 

Q. But as of now you are not certain whether this 
inquiry was made or not? It may have been and it may 
not have been? A. No, that is not correct. I am certain 
that an inquiry was made. I am certain it was Committee 
information that Mr. Grumman had filed non-communist 
affidavits with the National Labor Relations Board. I do 
not know the number of affidavits which he filed nor what 
period of time he filed the affidavits, I do not now know 
or recollect whether I at any time, knew the number of 
affidavits or the time encompassed by it, this having been 
some three years ago. 

Q. Nor would you recollect whether any inquiry 

105 was made of the National Labor Relations Board to 

ascertain that information? A. I have no independ- 

ent recollection of that fact at the present time, yes, sir. 

I should say I have no independent recollection of whether 
or not that is a fact. 

Q. Now you said you did have information that Mr. 
Grumman had been a member of the Communist Party and 
I think you said you had that information confidentially. 
That is at the time prior to preparing a subpoena for both 
Mr. Mignon and Mr. Finsmith. Is that correct? A. That 
was the matter on which I was attempting to correct the 
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record earlier today. We had the information on that issue 
from Mr. Mignon. I am uncertain whether or not we had 
that information from the other man whose name you just 
called. May I get the record here? 

Q. Finsmith? A. I am uncertain whether or not we had 
that information or that information was supplied to the 
Committee from Mr. Finsmith. 

Q. Was it supplied to the Committee by anybody else 
other than those two? A. I have no recollection that it 
was supplied by any person other than Mr. Mignon. I 
know it was supplied by Mr. Mignon. 

Q. And insofar as your present testimony is con- 

106 cerned that is the sole source of your confidential 

information? A. I do not know. I know it was 

supplied by Mr. Mignon. Whether or not it came from any 
other sources I do not know. 

Q. When was it that the subpoena was prepared to be 
served upon Mr. Grumman? A. If you will bear with me 
and let me be absolutely correct on it and not try to assess 
something that precise on my memory, may I allude to 
the— 

Q. Surely, I will direct your attention, according to 
report No. 1240 it says: That the subpoena was given 
under my hand this 21st day of June in the year of our 
Lord 1957. Is that according to your recollection? A. As 
refreshed by this document I would say so and I would, 
of course, have to assert that I have no independent speci- 
fic recollection of seeing it issued on some particular day 
some three years ago. I am trying to be as accurate as I 
can. 

Q. On the basis of what appears in the record? A. That 
is correct, yes, sir. 

Q. You also said it was prepared after the staff consul- 
tation with Mr. Mignon, is that correct? A. I beg your 
pardon. 

Q. Is it also your testimony, Mr. Arens, that this sub- 
poena was prepared after your staff consultations with 
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Mr. Mignon? <A. Yes, I would be quite certain 
107 of that. As I say again I want to let the record re- 

flect here that I interrogate probably in the course 
of a year, a thousand witnesses involved in a great num- 
ber of proceedings and I do not have a specific independent 
recollection of the exact sequence of events of this. But 
in the normal course of our operations it would be that 
way. 

Q. Once again, Mr. Arens, your direct testimony was that 
you issued the subpoena on the basis of the information you 
received from Mr. Mignon? A. Yes. 

Q. So the subpoena would have had to be prepared after 
your staff consultation? A. That is correct, yes, sir. 

Q. How many staff consultations did you have with Mr. 
Mignon? <A. I could not tell you because most of the 
staff consultations of the variety or kind which were held 
with Mr. Mignon, were held by investigators, not by my- 
self. Our practice is that our investigators hold the pre- 
liminary conferences or investigative conferences with a 
witness and then in the course of our whole procedure, 
I generally am in, at least, one conference with the witness. 

Q. So in accordance with your regular procedure, would 

it be fair to say there were a number of staff consul- 
108 tations with Mr. Mignon with or without your par- 

ticipating in them? A. That would be a fair assess- 
ment of the situation, yes. 

Q. By number would there be four or five? Would there 
be? A. With the understanding that I honestly do not 
know. I am only trying to be helpful for this record and 
I would say in the general course it would probably be 
two or three, maybe as high as a half dozen conferences, 
with any particular witness who would be disposed to talk 
with the investigators. But I do not honestly have an in- 
dependent recollection of ever having known nor do I 
now recall the number of instances in which Mr. Mignon 
was interviewed by investigators. 

Q. And the purpose of those interviews would be to 
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satisfy the committee of Mr. Mignon’s reliability as a wit- 
ness? A. Well the purpose of the interviews basically is 
to acquire information. 

Q. The staff consultations would be to satisfy themselves 
about the reliability of the witness before he was put on 
in public session? A. That would be one of the elements, 
yes, sir. 

Q. Would it be fair to describe Mr. Mignon in words 
which I think you used at this hearing, as a friendly, co- 
operative witness? A. And where are you alluding to in 

the record here now, please, sir? 
109 Q. At page 1417 of this investigation of Commu- 

nist Penetration of Communications, this part I, 
you refer to—excuse me one moment—you refer to another 
witness, not to Mr. Mignon at the time but to a Mr. Iannucci, 
as a friendly, cooperative witness. And I would like to 
ask you now whether that description would apply also 
to Mr. Mignon? Would you call him a friendly, cooperative 
witness? A. In general, I would say that is correct, yes, 
sir. 

Q. Do you classify your witnesses, do you, as friendly, 
cooperative witnesses and unfriendly? A. In a rough gen- 
eral way among the staff we do, yes, sir. 

Q. Mr. Mignon would fall in the former category, 
friendly, cooperative? Is that correct? A. Yes, sir. 

Q. And Mr. Grumman would fall in the latter category 
as unfriendly and uncooperative? A. In a general sense, 
yes. I would say these are not terms of art—just in the 
framework of our own investigative operation, we say, is 
this man a friendly man? Will he speak with us? Will 
he talk with us? Will he unfold the information he has 
or will he not? 

Q. Did the Committee ever have any staff consultations 
with Mr. Grumman before he was put on the witness stand? 
A. I would be morally certain we did not. Now an investi- 

gator may have talked or may have sought to 
110 converse with him but I am morally certain I had 
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never laid eyes on him or ever talked to him or had 
any contact with him at all. 

I think I ought to at this time be sure that this record 
does not reflect any characterization of what we mean 
in an erroneous sense of a staff consultation. We have 
what we call staff consultations which are formal records 
which are made as distinct from an informal interview. 

Q. I gather that as far as Mr. Mignon is concerned that 
you had staff consultations of both kinds, formal records 
and informal records? .A. I would surmise so, yes, sir. 

Q. With regard to Mr. Grumman, did you have staff con- 
sultations or contact to your knowledge, in any manner or 
fashion? A. I have no recollection of any such informa- 
tion having come to me that Mr. Grumman was the subject 
of an interview by any investigator of the Committee. 

Q. Or even a conversation with anybody? A. That is 
correct, yes, sir. 

Q. As far as you would know, to the best of your recol- 
lection, there had no contact between Mr. Grumman and 
the Committee prior to his appearing on the witness stand? 
A. I think that is correct, yes, sir. 

Q. Now you have testified, Mr. Arens, with reference to 
the annual report of the Committee for the year 1957, 

specifically with respect to Section V, Communist 
111 Penetration of Communications Facilities. I wonder 

if I can direct your attention to them? A. Yes, sir, 
what page? 

Q. Well page 41, Section V, going from page 41 to page 
43. A. Yes, sir. 

Q. Did you prepare that Annual Report for the Com- 
mittee, Mr. Arens? A. I can’t give you a categorical an- 
swer. I can only say this report is prepared under my 
supervision. Whether or not I actually wrote this lan- 
guage— 

Q. Is this prepared under your supervision? A. Yes, 
sir. 

Q. So at least if you did not write the words or actually 
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coin them, at least you would say you had responsibility 
for them as you testified? A. Yes, sir, that is correct, yes, 
sir. 

Q. Conceding that the ultimate responsibility is not yours, 
it is the Committee’s? A. That is correct. 

Q. The first direction toward the Committee you would 
be the chief member of the staff and be responsible for the 
Annual Report? A. Yes, sir, that is correct, yes, sir. 

Q. Now on your direct testimony when Mr. Hitz was ques- 

tioning, you brought out in the Annual Report there 
112 were certain excerpts from the testimony of wit- 

nesses who had indicated there was a danger about 
the espionage or sabotage of the Communications industry. 
Do you recall that? A. Yes, sir, that appears on the next 
sueceeding page, page 42 of the Report. 

Q. Did you, in the course of the testimony before the 
Committee which you reprinted in either No. 1 or No. 2, 
have any testimony to the contrary effect that there was 
no danger of espionage or sabotage? Or, that the danger 
was very slim? <A. Yes, I believe in the very record which 
I read this morning in this proceeding today that Mr. 
Grumman said substantially the same that you are saying 
now. 

Q. But you did not include that or even mention it in 
the Annual Report, is that correct? A. That is my rec- 
ollection, yes, sir, we did not include it. 

Q. And did anybody else beside Mr. Grumman give tes- 
timony that looked to the other direction? A. There may 
have been. I do not have a present recollection of it. 
But I certainly wouldn’t challenge that assertion, if you 
are making it in the form of an assertion. 

Q. But there is no reflection of that in the Report? ¥s 
that correct? A. No, sir, no, sir. The report was designed 

to contain on that score the information of the per- 
113 sons in whom the Committee had confidence on the 
issue which was being presented. 

Q. In other words, the testimony of those who looked in 
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the other direction you omitted the— <A. No, I would 
say that there was two facts coincided. That one was 
not the cause of the other. 

I would say those who did give contra-information were 
not persons in the category in which the Committee would 
interpose much confidence. 

Q. Do you recall the testimony of a Mr. Clarence Thomas 
Willis? A. I don’t at the moment. If you will direct my 
attention to the record it perhaps will refresh my recollec- 
tion. 

Q. He appears at page 1405 and he was identified as a 
general operations manager of the Western Union Tele- 
graph Company. A. By glancing at this testimony it does 
refresh my recollection, yes, sir. 

Q. Do you recall that Mr. Willis testified that in view 
of the fact that most of the messages or all of the messages 
sent out by the Government were in code, it was really im- 
possible for any operator to really understand any of 
those messages? A. On the sabotage. Is that what you 
are speaking of? 

Q. On the espionage? A. On the espionage? If you 
will direct my attention to that I will be glad to— 

Q. Do you recall any such testimony? A. Not at 

114 the instant but I wouldn’t challenge it, no, sir. I 

do recall on his general testimony his apprehension 
which he expressed respecting potential sabotage. 

Q. He did huh? I was just asking you about another 
matter. A. Yes, sir. 

Q. You made no mention of Mr. Willis testimony one 
way or another in your Annual Report, did you Mr. Arens? 
A. L would take your word that we did not, yes, sir. 

Q. I would like to direct your attention now to the same 
Annual Report at page 43 and to the last paragraph, re- 
ferring to the testimony of Mrs. Greenberg from the 
last sentence of that report states—correct me if this 
is not accurate—‘She states that she had seen con- 
fidential messages relating to the tests made upon the 
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atomic and hydrogen bomb.’’ Is that a correct statement 
of what appears in the report? A. Yes, sir. 

Q. All right now, bearing that in mind, I would like now 
to direct your attention to the testimony of Mrs. Green- 
berg as it appears at page 1509, and I would like you to 
read, if you will, please, Mr. Arens that testimony begin- 
ning at the top of the page down to where I will ask you 
to stop. A. Down to where, sir? 

Q. I will indicate to you when you get to the point 
115. where I would like you to stop. A. All right, sir. 

“Mr. Arens: Do Western Union employees in New 
York City have access to Government confidential mes- 
sages? 

Mrs. Greenberg: Yes, I would say we do. It is in code. 
We don’t understand it, but we do have it. 

Mr. Arens: Do you understand any of it? 

Mrs. Greenberg: When I see words like ‘proving 
grounds”’ or something to do with tests. But truthfully, 
we try not—we do our work and we try to do it correctly, 
but we try not to concentrate on the message itself. We 
don’t want to remember. 

Mr. Arens: Have you seen, or do you process, messages 
about the nuclear tests that are going on right now? Confi- 
dential Government messages? 

Mrs. Greenberg: I see confidential Government messages, 
but I couldn’t say that they are exactly—they are actually 
about the nuclear tests. 

Mr. Arens: Have you seen any about the nuclear tests? 

Mrs. Greenberg: I have seen the words ‘‘proving 
grounds”? in messages, and I have gotten the impression 
that it concerned that type of activity. 


* * * * * ° * ° * * 


116 Mr. Arens: What type of activity? 
Mrs. Greenberg: To do with the nuclear. 
Mr. Arens: Nuclear tests? Are these messages in code? 
Mrs. Greenberg: Yes, many of them are in code. 
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Mr. Arens: But some of them not in code are confiden- 
tial; is that correct? 

Mrs. Greenberg: Well, they are worded so that one 
could not really get a message out of them. 

Mr. Arens: Do you see in some of these confidential 
messages allusions to the testing of the atom bomb and the 
hydrogen bomb? 

Mrs. Greenberg: I have seen—I will put it this 

117 way: I have seen messages that, if there were un- 

friendly people about, they could use them very 
nicely. 

Mr. Arens: You mean dangerously to the security of 
this country? 

Mrs. Greenberg: That is right. 

Mr. Rein: That is enongh. 

By Mr. Rein: 

Q. I would like to ask you now, Mr. Arens, was that state- 
ment in the Annual Report which I read to you, was based 
upon this testimony which you have just read or whether 
there was any other source to support that statement in 
the Annual Report? A. Well here again I would have to 
say that I would have to study the four corners of the 
document and read her entire testimony but from the 
refreshment which I now have from reading this part of 
her testimony, I would say that what appears in the Annual 
Report on that score is certainly adequately substantiated 
by her testimony. 

Q. I didn’t ask you whether it was adequately substan- 
tiated because I think it is not. The question was, was 
it based upon this portion of the testimony? A. I would 
surmise it was without reading the entire record, yes, sir. 

Mr. Rein. I have no further questions. 


Redirect Examination 
118 By Mr. Hitz: 


Q. Mr. Arens, are you stating in your cross-examina- 
tion to Mr. Rein, that the testimony which you sought to 
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summarize in the Annual Report is based upon only so 
much of Mrs. Greenberg’s testimony as Mr. Rein asked you 
to read, or, that it is likely based on all of her testimony 
or afair summary thereof? A. The only thing I can say is 
that I don’t know because I have not refreshed my recollec- 
tion on Mrs. Greenberg’s testimony and this is testimony 
taken in the summer of 1957. That is the only honest an- 
swer I can give because I just don’t know. 

Mr. Rein: If he may, the testimony is only about five 
or six pages, and I have no objection to the witness taking 
five minutes to see if he could find anything else if he 
wants to. 

The Witness: That is perfectly agreeable with me, sir. 

The Court: Very well. You may do so. 

The Witness: I am persuing this only for the purpose 
of finding any other references to messages relating to 
the atom and hydrogen bombs. 

On the basis of this rather cursory examination of some 
several pages, running from page 1505 through 1520 in- 
clusive of the testimony of Mrs. Greenberg, I would be 
constrained to agree with the interpretation which Mr. Rein 

has given here that the language she stated she had 
119 seen confidential messages relating to the tests made 

on the atom and hydrogen bombs. In the Annual 
Report is based on the testimony which appears by Mrs. 
Greenberg on page 1509 which I, a few moments ago read, 
at your request, into the record. 

Mr. Rein: May I ask one other question. 


Recross-Examination 
By Mr. Rein: 


Q. Directing your attention to Mr. Mignon just briefly, 
do you recall the period of his membership in the Com- 
munist Party, according to his testimony? A. Yes. 

Q. To refresh your recollection— A. Do you mean the 
terminal point? 
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Q. Well— A. It was in the early 40’s is my recollection, 
Mr. Rein. I think I can refresh your recollection on that 
very quickly. 

Q. Beginning at page 1411? A. Beg your pardon? 

Q. Page 1411, Mr. Mignon there, sir? A. Yes, he says 
here on page 1411: I left the Party on or about 1940, yes, 
sir. 

Q. He says he joined about the latter part of 19367 A. 

What is that page number again? 
120 Q. 1411. A. Yes, sir, he said I joined the party 
on or about the latter part of 1936. I joined the 
party in New York City. I left the party on or about 1940, 
yes, sir. 


* * * * * * * ° * * 


Mr. Hitz: We have no further evidence, Your Honor, 
and we rest. 

Mr. Rein: I don’t know whether Mr. Hitz wants to 
withdraw but he hasn’t offered the Annual Report. 

Mr. Hitz: I would like to renew my offer of the Report. 

Mr. Rein: We would like to comment, Your Honor in 
respect to page 3, if Your Honor has it before you, I see 
nothing there that has any bearing on this case. 

The Court: I do not have the Annual Report here. 

Mr. Hitz: I think the clerk has it, Your Honor. 
121 The Court: It is Government’s No. 7? 
Mr. Hitz: It is Government’s No. 7. 

The third from the last paragraph on page 3, during the 
past year— 

The Court: Do I understand you are offering this Annual 
Report only for the purpose of the parts you are now 
citing? Is that correct? 

Mr. Rein: Just the one paragraph? 

Mr. Hitz: Well, I think the whole Report would be ad- 
missible to show a summary of the activities of this Com- 
mittee during the year in which these hearings took place, 
to show the presence of a legislative purpose. And I think 
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the whole context is worthwhile. But I think only these 
particular portions need to be called to Your Honor’s at- 
tention at this time. I have given Mr. Rein the page num- 
bers and the first is on page 3. 

The Court: I think the Annual Report is admissible 
and I will overrule the objection. 


Mr. Rein: I would like at this time, Your Honor, to 
move to dismiss and for a judgment of acquittal on the 
basis of the Government’s evidence, * * ° 


* * * * * * * * * * 


The Court: Gentlemen, I do not find any fatal 
variance between count 3 of the indictment and the 
testimony of this morning. 
Now with respect to the question, I do not inter- 
139 pret the question as being designed to determine 
whether or not Mignon was a truthful witness. I 
interpret the question as an attempt to elicit from Mr. 
Grumman whether he was in the Communist Party with 
Mr. Mignon in Local 10, and whether he sat in closed Com- 
munist cell meetings with Mignon. 

So interpreting count 3 and the question I think it was 
material and pertinent and had a legislative purpose and, 
therefore, the motion for judgment of acquittal will be de- 
nied. 

Mr. Rein: Well, I do not want to belabor the point, 
Your Honor, but my last point was the failure to give a 
proper explanation to the witness as to the pertinency of 
the question, and certainly the Chairman, Mr. Doyle, did 
not give the explanation to the witness that Your Honor 
just did. 

If that is the basis upon which it was pertinent, then that 
would have been a statement as to why the question was 
pertinent. He did not receive that from the chairman and 
under the Watkins case he is entitled to an acquittal on 
that ground. 
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The Court: I think the statement was adequate and I 
will deny your motion. 


140 Mr. Rein: Your Honor, please, I would like at this 
time to offer in evidence, Defendant’s Exhibits 1A 
through 1P. These exhibits are affidavits required to be 
filed with the National Labor Relations Board. Non- 
communist affidavits required to be filed by all persons 
who hold a position of officeship in a labor organization. 


o + a a * * * ° ° e 


141 The Court: What period of time do they cover? 

Mr. Rein: Well, they cover the period from the 1st 

day of September 1949. Perhaps if I gave Your Honor 
the dates of each exhibit it would be helpful. 

Defendant’s Exhibit 1A was filed by the defendant on 

the 1st day of September 1949. 1B was filed on the 28th 

of August 1950. 1C on the 3ist day of August 1951. 1D 


on the 19th day of August of 1952. 1E on the 10th day of 
August 1953. 1F on the 11th day of June 1954. 1G on the 
12th day of August 1954. 


fe * * * * ° * * * * 


142 * * © 1H was filed on the 28th day of June 1955. 11 

on the 27th day of June 1956. 1J on the first of 
April 1957. 1K on the 25th of June 1957. 1L on the 20th 
of March 1958. 1M on the 30th of June 1958. 1N on the 
15th of July 1958. 10 on the 17th day of June 1959 and 1P 
on the 23d day of June 1959. 

I would like also to bring to Your Honor’s attention 
that these forms were furnished by the National Labor 
Relations Board contain at the bottom this statement: 
Warning: The attention of persons filing this form with the 
Board is directed to U. S. Code, Title 18, Section 1001, for- 
merly Section 80, which provides any person willfully 
making or causing to be made any false or fraudulent 
statements and representations in any manner within the 
jurisdiction of the Board shall be fined not more than 
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$10,000.00 or imprisoned not more than five years or both. 
That appears on all of the forms. 

The exact statement of the defendant is the undersigned 

being duly sworn, deposes and says (1) I am a responsible 

officer of the union named below. (2) I am not a 
143. member of the Communist Party or affiliated with 

such Party. (3) I do not believe in and I am not 
a member of nor do I support any organization that be- 
lieves in or teaches the overthrow of the United States 
Government, by force, or by any illegal or unconstitutional 
methods. And all of the affidavits are subscribed and 
sworn to before a Notary Public. 

I would like to offer them now in evidence. 

The Court: You have no objection, Mr. Hitz? 

Mr. Hitz: We have no objection and I agree with the 
statement of the stipulation and agreement that Mr. Rein 
has made. 

The Court: They will be received. 


(Documents 1A through 1P were admitted in evidence.) 
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The Court: Mr. Rein, do you have anything further? 

Mr. Rein: No, I have no further evidence. 

Mr. Hitz: I do, Your Honor. Mr. Arens desires to 
elucidate some portion of his testimony that he gave yes- 
terday and I would like to put him back for a couple of 
questions. 

Mr. Rein: I will object, Your Honor. It seems to me 
it is only proper to present rebuttal testimony. 

The Court: Is this rebuttal? 

Mr. Hitz: I would not call it rebuttal. I think that I 
would ask Your Honor to exercise the broad discretion you 
have to permit me to reopen the portion of the direct tes- 
timony of the witness, to elucidate to what has already 
been testified to. 

The Court: All right, I will permit it. 
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Mr. Rein: I object, Your Honor. 
The Court: If anything develops that would require you 
to reopen your defense you, of course, may do so. 


Whereupon 
Richard Arens 


resumed the stand and having been advised he was still 
under oath, was examined and testified further as follows: 


Direct Examination 
By Mr. Hitz: 


Q. Mr. Arens, in your direct testimony yesterday 
149 and also in the cross-examination yesterday, it de- 
veloped that the subpoena for Mr. Grumman’s ap- 
pearance before the sub-committee was issued on June 
91, 1957 by the chairman as it is noted on page 2 of the 
reported citation, which restates the subpoena, gives a copy 
of it. It was also part of the evidence yesterday likewise 
brought out on cross-examination again as appears on 
page 3 of the same report, and in the opening statement of 
the chairman of the sub-committee, that on July 10, a 
formal resolution was proposed and voted on and entered 
into the records of the committee formalizing the authority 
for this particular communications investigation. 

Also, in the testimony yesterday, in the opening state- 
ment of the chairman, as noted in this same report, as 
stated on page 3, the Committee has long been interested 
in the situation which exists in the Communications in- 
dustry in the United States, namely, and so forth. Now 
having in mind those sequences of events, I wonder if you 
could tell us approximately at what time in the year 1957 
or before, if it was before, the Committee arrived at 
the determination to conduct a communications hearing in 
line with what the chairman said it had long been interested 
in? 

Mr. Rein: Object, Your Honor. I don’t see how this 
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committee could possibly contradict a formal resolution 
of the Committee. 
The Court: I do not think it contradicts a resolu- 
tion. 
150 Mr. Rein: The formal resolution says it was 
adopted on July 10th. 
The Court: That is not the question. The objection 
is overruled. 
Mr. Rein: I don’t see how else the Committee decides 
except by resolution. 
The Court: The objection is overruled. 


By Mr. Hitz: 


Q. Do you have in mind my question? A. Yes, I do, 
Mr. Hitz. For over a year prior to the adoption of 
the formal resolution the Committee was interested in 
this field and there had been investigations of varying 
degrees of intensity on this very subject matter. And as we 
moved in closer to the time which we contemplated we 
would have hearings, the Committee was fully appraised in 
various executive sessions which I, as staff director, de- 
scribed to the Committee, the operations of the staff, what 
procedures which we had followed including the contem- 
plated issuance of the subpoenas and the contemplated 
period of time in which we expected to hold the hearings. 

The formal resolution which you have alluded to was 
prepared by our counsel, Mr. Tavenner, and submitted 
thereafter for a formal vote by the Committee. 

Q. To what extent was the desire of the Committee to 

enter the field of infiltration in the communications 
151 industry? To what extent was that desire the de- 

sire of the full Committee or a part thereof, prior 
to the formal entry of this resolution? 

Mr. Rein: Objection to that question, I don’t think he 
can answer that. 

The Court: I will sustain the objection. 

Q. Mr. Arens, you have stated that it was the desire of 
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the staff and the desire of the Committee to proceed in 
this fashion over a year before the actual entry of the res- 
olution, would you be able to tell us whether or not that 
matter of the impending investigation into the communi- 
cations industry was taken up at any time or times by 
you with a majority or more of the Committee? A. Yes, 
sir, it was, and it was given the acquiescence of approval 
by the Committee in its sessions. The only thing that is 
reflected in the minutes would be a formal resolution as 
such which was subsequently adopted, after preparation by 
our counsel. But our Committee meets periodically and 
I explain to them what we are doing and the chairman 
explains to them, and it is with their approval that we 
proceed with the work with which we are engaged. 

Q. Were those meetings at which a majority of the Com- 
mittee acquiesced before or after the 2lst of June 1957? 
A. Before. 

Q. Now Mr. Arens, the count 3 question in which it was 

stated by way of summary is whether or not at the 
152 time Mr. Mignon testified that Mr. Grumman strike 

that—that the testimony of Mr. Mignon to the 
effect that Mr. Grumman had been a member of the 
communications, was @ member of the communications 
union and a member of the Communist Party cell in which 
he, Mignon, was, and the final question whether or not that 
was true or false, that related to a time a number of years 
prior to the testimony of Mr. Grumman. I would like to 
ask you in connection with the cross-examination made 
yesterday by Mr. Rein in which he brought out that 
on page 1412 of the Part I of the Hearing, that Mr. 
Mignon had testified that he left the party about 1940. 

I would like to ask you whether the question here by 
Mr. Doyle reflected merely a desire by the Committee to 
look into the membership of Mr. Grumman way back in 
1940 or was it with some other purpose? 

Mr. Rein: Objection. 

The Court: Objection sustained. 
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Q. Mr. Arens, would you turn to page 25 of the report? 
Do you have that? A. Unfortunately I do not have the 
report with me today. 

Q. Well, I will read you some portions of page 25 of 
the Report and I can tell you that what I am reading is 
immediately after the report recites the statement which 
had been made and filed by Mr. Grumman, the statement 
of legal objections. And immediately after that the fol- 

lowing occurred: Mr. Doyle: Now have you any 
153 questions of the witness, Judge Frazier? Mr. 

Frazier: I have no questions. Mr. Scherer? Mr. 
Scherer: No. I have a motion to make. Is the wit- 
ness excused? Mr. Arens: I have no further questions. 

And then it is noted in parenthesis here, Representatives 
Doyle, Frazier, and Scherer and Messrs. Arens and Taven- 
ner, conferred, after which it continued: Mr. Doyle: Wit- 
ness and witness’ counsel, I am calling your attention 
to the fact that a few minutes ago I believe I quoted 
verbatim the testimony of Mr. Mignon. You are acquainted 
with him, are you? You know who he is?’ Mr. Grumman: 
I have certainly met Mr. Mignon. Mr. Doyle: Certainly 
met him. Well, he said he met you and then was phrased 
the statement which is not a question and Mr. Frazier adds 
to that, as a member of the Communist Party, and then 
came what is now count three’s questions. 

Now I have recited and read what I have done here 
merely to show you the context in which I want to ask my 
question. 

My question is, when the three members of the sub- 
committee and you and Mr. Tavenner conferred, as noted 
here, are you able to tell us what took place at that con- 
ference? 

Mr. Rein: I object. 

The Court: I will sustain the objection. 

Mr. Hitz: I have no further questions, Your Honor. 

Mr. Rein: Just one question, Mr. Arens, 


Cross-Examination 
154 By Mr. Rein: 


Q. Has there ever been any vote of the Committee with 
respect to this investigation other than the one conducted 
on July 18% A. Yes, if by the term vote you mean the 
registration of the will of the Committee. The actual day 
of the passage of the resolution there was no vote in the 
sense of a poll being taken or easting ballots or anything 
of that kind. 

The Committee functions in a rather informal manner 
in which the chairman, after consultation with the mem- 
bers of the Committee who are present, generally expresses 
the will of the Committee. He says something along this 
line. If there is no objection we will proceed along that 
line. Something to that effect. And we on the staff level 
interpret that as the will of the Committee with a vote 
registered as such. 

Q. Well let me ask you this, Mr. Arens. Mr. Doyle was 
appointed—I am reading now from page 3 of the Report. 
A. Yes, sir. 

Q. On July 10, 1957, at a regular meeting of the Com- 
mittee, with all members except 2 present and voting, a 
motion was made by Mr. Scherer and seconded by Mr. 
Frazier which authorized the holding of these hearings 
in Washington on this general subject. The resolution 
adopted by the Committee is as follows: 

Do I take it from your statement that there was 
155 no vote? A. As I said it is depending upon what 
you mean by the term vote. 

Q. Not what I mean— 

The Court: Was there a formal vote adopting this reso- 
lution? 

The Witness: There was a formal—in that particular 
instance there was a formal motion put and no object reg- 
istered which is construed by the Committee to be a vote. 

Q. The resolution says there was a vote in favor of it? 
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A. Yes, yes, that is correct. Depending upon what you 
mean by vote. I described to you and the Court the 
procedure which is normally followed and which I— 

Q. Let me ask you this question: Not what I mean by 
vote, because I do not want to put any special connotation 
on it. But on the basis of what was stated by Congress- 
man Doyle with respect to there being, that you have a 
formal motion made and seconded which was then put to 
the Committee for its adoption, was there any action simi- 
lar to that taken prior to July 10? A. I will tell you what 
was taken and you will be able to interpret whether it was 
similar or not. In the instance— 

Q. Was there ever a time when a motion was made and 
seconded with respect to this investigation by a member of 
the Committee? A. No, sir, prior to the formal resolution. 

Q. There was never any motion made by any mem- 
156 ber of the Committee which— A. Not in the form 
in which you put it, no, sir. But what did— 

Q. That is all I am asking you. A. Do you want me to 
tell you what did happen? 

The Court: I think you have answered the question. 

Do you have anything further, Mr. Hitz? 


Redirect Examination 
By Mr. Hitz: 


Q. Mr. Arens in those earlier meetings and the one 
at which the formal resolution was proposed and voted 
upon, was it stated by any member of the Committee, that 
it was the desire, his desire and that he thought it would 
be well for the Committee to enter into an investigation of 
infiltration into the communications industry? 

Mr. Rein: Your Honor, I object, and I think this ques- 
tion should be fully explained. 

The Court: He may answer. 

A. Certainly and not only that. To complete the recita- 
tion of what actually happened, it happened more than 
once, namely, that I would report the progress to the Com- 
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mittee of the investigation and of the persons whom the 

staff thought should be subpoenaed for the contemplated 

hearings. But it was not on the basis of formal motions. 

We don’t proceed that way. T am only reporting that it 

was the will of the Committee and we had the acquiescence 
and approval of the Committee. The direction of 

157. the Committee and in the procedures leading up to 
the contemplated hearings. 

Q. At any of those meetings you have just described 
was there more than a—was there a majority or more of 
the Committee present? A. Yes, sir. 

Mr. Hitz: That is all, Your Honor. 

Mr. Rein: I am sorry, I have to ask a few more ques- 
tions. 


Recross-Examination 
By Mr. Rein: 


Q. Mr. Arens, you said that you don’t proceed that way, 
getting formal votes. Now isn’t that contrary—? A. I 
think we are having a difference here of what we mean by 
a vote that is what I immediately put my finger on a 
few moments ago. A question of semantics. The follow- 
ing— 

The Court: Gentlemen, gentlemen, we have a reporter 
here who has to record what you are saying and she 
can’t get both of you at one time. 

Q. I wonder if I can understand you to say, Mr. Arens, 
that you do not proceed, that is the Committee does not 
proceed by a procedure of a formal motion made by a mem- 
ber of the Committee which is then adopted by the full 
Committee? Is that your testimony? A. No, sir, and 

I will be glad to explain it again. The formal reso- 
158 lution which you have alluded to— 

Q. Sorry, would you please, Mr. Arens, just an- 
swer my question, and then you can make all the explana- 
tions you wish to. A. All right, sir. Well the answer to 
your question is no. And now I will explain. 
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Q. Then the answer to my question is no, you do pro- 
ceed by formal resolution, is that correct? A. The answer 
to that part of the question is yes, but and the yes, but is— 

Q. You did proceed by formal resolution and you adopted 
this July 10th resolution? A. Are you ready for my an- 
swer? 

Q. That was part of your normal procedure? A. Are 
your ready for my answer. 

Q. You answer my question. A. I just wonder if you 
are ready for it. 

Mr. Hitz: Mr. Arens said yes, but. He asked permission 
to give the but and Mr. Rein wants to ask another question. 

The Court: You may give the but and we will go on 
from there. 

The Witness: Yes, sir. In the adoption of a formal 
resolution such as the resolution which you have alluded 

to, which Mr. Hitz has alluded to, the Committee 
159 proceeds by someone making a motion, someone 

seconding the motion, and the chairman saying in the 
normal course, unless there is an objection, we will regard 
it as unanimously carried, without objection, it will be 
adopted. 

In the direction of the Committee on the investigation 
and as such and in the specification of the procedures lead- 
ing up to a formal hearing, indeed upon the actual will of 
the Committee expressed in the meeting as to the date of 
a hearing, and as to who should be there. They don’t 
pass a formal resolution we are going to subpoena John 
Jones. Somebody doesn’t say, next Tuesday I move that 
we have a subpoena issued for John Jones and somebody 
says I second that motion, and the chairman says, now 
we carry that motion. And then we say now, somebody 
make a motion as to who the next witness will be. We 
don’t proceed that way. 

The Committee proceeds in an executive session at which 
there is expresed the will of the Committee. If there is 
any particular dissent on any course it seems to be the 
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will of the Committee, we, staff-wise don’t accept that. It 
is more, I would say, in the nature of a family consultation 
there in executive session at which the staff is directed by 
the Committee, the will of the Committee taken as an en- 
tire entity as to what the Committee wants done and when 
it wants it done. I have tried to explain this as candidly 

and as fairly and as extensively as I can. And there 
160 are formal votes taken on certain things and there 

are not formal votes taken on other things. We 
staff-wise regard the non-formal expressions of the will of 
the Committee equally binding upon us, equally the expres- 
sion of the judgment and will of the Committee as one as 
which is formalized. Indeed the actual formal motion is 
not prepared by the Committee; the actual formal motion 
is prepared by the counsel and submitted to the Com- 
mittee, in the course of their agenda. 

Q. It is the practice of the Committe to make formal 
votes on questions of subjects of investigations? A. No, 
sir. 

Q. So they departed from their normal practice in this 
case? A. No, sir. They followed the normal practice in 
this case as they do in all cases. 

The Court. You did adopt a formal resolution, didn’t 
you? 

The Witness: Yes, sir. 

The Court: Do you mean that was not in accordance with 
the usual practice? 

The Witness: No, sir. The procedure in this particular 
ease was the customary procedure. The customary pro- 
cedure being that the Committee meeting in executive ses- 
sion discusses the various projects on which the staff is 

working. The Committee as an entity will say, two 
161 or three members will say, we couldn’t have these 

hearings in April because it will conflict with the 
Easter recess. I think we ought to have them here, and it is 
just a general consensus of opinion and without objection, 
that is what happens. There is no formal motion made. 
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By Mr. Rein: 


Q. Will you just confine it to one subject? A. Yes, sir. 

Q. Does the Committee decide those questions by formal 
resolution? A. No, sir. 

Q. So this formal resolution departed from its normal 
procedure? <A. No, sir, it was not, it is the normal proce- 
dure. 

The Court: I can’t reconcile your two statements, Mr. 
Arens. You say it was not the normal procedure to adopt 
a resolution and yet in this case you say that you did adopt 
a formal resolution. 

The Witness: If I have ever said that I shouldn’t ought 
to have said it because the problem which I have been try- 
ing to explain here is this: 

Let me use this particular instance: Long before I ever 
came to the Committee on Un-American Activities, I was 
the person who had been exceedingly interested in this 

field. In fact, I had charge of two other investiga- 
162 tions in this field when I was staff director of the 
Commmittee on Internal Security. 

In the course of presentation of the possibilities for 
investigation and for hearings, for potential witnesses, I 
met with the Committee in executive sessions, discussing 
with them the investigations which I suggested be made. 
Before I, as staff director, give a direction to an individual 
investigator to go on and investigate it, I get from the 
Committee informally, data, the will of the Committee, not 
passed by someone saying, now I move we do it, someone 
seconding it, and making it in the form of a motion. I get 
that from the Committee and more specifically from the 
chairman, who does most of the talking in these executive 
sessions. 

That, we staff-wise, construe as the will of the Commit- 
tee and as an order of the Committee, and a direction of the 
Committee, to hold a hearing, to have an investigation, to 
subpoena witnesses and the like. 
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Then, before the actual hearing takes place, and this is 
the practice, whether right or wrong, this is the pattern, 
before the actual hearing takes place, the counsel to the 
Committee formulates a formal resolution which is adopted 
by the Committee, which is read by the Chairman of the 
Committee in opening the hearings, in which he announces 
the purpose of the hearing and the objectives of the hear- 
ing at that hearing. 

Mr. Rein: I do not care to pursue the matter any fur- 
ther, Your Honor. I think we have gone as far as we can 
go on it. 


163 Recross-Examination 
By Mr. Hitz: 


Q. Mr. Arens, did that formalize and document the 
previously taken action of the Committee? A. Yes, that 
is just what I have been trying to to say. 

Mr. Rein: Your Honor, I move to strike. That is a 
legal conclusion. 

The Court: Yes, I will sustain that. 

Anything further, Mr. Hitz? 

Mr. Hitz: Nothing further, Your Honor. 

The Witness: Am I excused now? 

Mr. Hitz: Yes, as far as I am concerned. 

The Court: Mr. Rein, is it all right with you to excuse 
this witness? 

Mr. Rein: Yes, I have nothing further of him. 

The Court: Yes, you are excused, Mr. Arens. 


(The witness left the stand.) 


Mr. Hitz: Your Honor, there have been a number of 
references and some amount of testimony with respect to 
Part I of the print of the hearings entitled Investigation of 
Communist Penetration of the Communications Facilities, 
which embodies the testimony given before this sub-com- 
mittee on five days, including the day on which Mr. Grum- 
man testified and included the opening statement of the 
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previous day made by the sub-committee chairman. 
164 I feel that in view of the close relationship that en- 
tire volume bears to the testimony in the case we 
have cited that I should offer the entire volume in evidence. 
And I probably won’t make any further reference to it at 
this time but I feel that the record of this case should be 
complete by having the entire volume in evidence for such 
use as it may be called upon for some other time. 
Mr. Rein: I have no objection. 
Mr. Hitz: That will be Government’s No. 8. 


(Document marked for identification and admitted into 
evidence. ) 


Mr. Hitz: We have nothing further, Your Honor, and 
are ready to proceed with our closing arguments. 

The Court: All right. Mr. Rein? 

Mr. Rein: I have no further evidence but I should like at 
this time to renew my motion for judgment of acquittal. 


The Court: As I understand it that is the matter to be 
argued to the Court at this time. 


200 The Court: * * * I think the question is clear and 
I think the record clearly shows that Mr. Grumman was 
informed of the pertinency of the inquiry and knew of the 
pertinency of the question. I think the question had refer- 
ence to a legitimate legislative purpose of the Committee, 
and therefore, I feel that the Government has proven its 
ease beyond a reasonable doubt, and I will deny your mo- 
tion for a judgment of acquittal. At the same time I will 
grant the Government’s motion for a judgment of convic- 

tion. Therefore, I find the defendant guilty of the 
201 violation of the third count of the indictment. 

Mr. Rein: May I ask Your Honor in connection 
with Your Honor’s judgment in the light of the rules of 
criminal appeals and one aspect of the case, Your Honor, I 
presume is rejecting the relying on counsel in good faith. 
Would Your Honor make a finding of fact on that? 
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The Court: I will make a determination that that is not 
a defense. 

Mr. Rein: That is what I mean. 

The Court: I will make that ruling that is not a defense. 

Mr. Rein: That it is not a defense but you do make a 
finding on that? 

The Court: I find as a matter of law it is not a defense. 
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EXHIBITS 
Excerpts From Government Exhibit No. 4 
PROCEEDINGS AGAINST FRANK GRUMMAN 


Avausr 23, 1957._Ordered to be printed 


Mr. Watrer, from the Committee on Un-American 
Activities, submitted the following 


REPORT 
CITING FRANK GRUMMAN 


The Committee on Un-American Activities as created and 
authorized by the House of Representatives through the 
enactment of Public Law 601, section 121, subsection (q) (2) 
of the 79th Congress, and under House Resolution 5 of the 
85th Congress, caused to be issued a subpena to Frank 
Grumman. The said subpena directed Frank Grumman to 
be and appear before the said Committee on Un-American 
Activities or a duly authorized subcommittee thereof, of 
which the Honorable Francis E. Walter is chairman, on 
Wednesday, July 17, 1957, at 10 a.m., at their committee 
room, 226 House Office Building, Washington, D. C., then 
and there to testify touching matters of inquiry committed 
to said committee, and not to depart without leave of said 
committee. The subpena served upon the said Frank 
Grumman is set forth in words and figures as follows: 


Unrrep States or AMERICA, 
ConcGrEss oF THE Unrrep STATES. 


To Franx Grumman, 16 Beaver Street, Room 400, New 
York, New York, Greeting: 


Pursuant to lawful authority, You Are Heresy Com- 
manveED to be and appear before the Committee on Un- 
American Activities of the House of Representatives 
of the United States, or a duly appointed subcommit- 
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tee thereof, on Wednesday, July 17, 1957, at 10 o’clock 
a. m., at their Committee Room, 226 House Office Build- 
ing, Washington, D. C., then and there to testify 
touching matters of inquiry committed to said commit- 
tee, and not to depart without leave of said committee. 

HEREOF FAIL NOT, as you will answer your default un- 
der the pains and penalties in such cases made and 
provided. 

To United States Marshal, to serve and return. 


Given under my hand this 21st day of June, in the 
year of our Lord, 1957. 


Francis BE. Warter, Chairman. 


The said subpena was duly served as appears by the re- 
turn made thereon by Samuel Swartz, deputy United States 
marshal, Southern District of New York, who was duly 
authorized to serve the said subpena. The return of the 
service by the said Samuel Swartz, deputy United States 
marshal, being endorsed thereon, is set forth in words and 
figures as follows: 


I made service of the within subpena by personally 
handing subpena to the within-named Frank Grumman, 
at 16 Beaver Street, New York, N. Y., at 3:25 o’clock, 
p. m., on the 24th day of June 1957. 


Samvet Swartz, 
Deputy U. S. Marshal, Southern 
District of New York. 


At the request of the witness’ counsel, Frank Gramman’s 
appearance before the subcommittee was verbally postponed 
to July 18, 1957. 
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Excerpts From Government Exhibit No. 8 


INVESTIGATION OF COMMUNIST PENETRATION 
OF COMMUNICATIONS FACILITIES—PART 1 


Wednesday, July 17, 1957 
Unrrep Srates House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE CoMMITTEE ON 
Un-American ACTIVITIES, 


Washington, D. C. 


PUBLIC HEARING 


A subcommittee of the Committee on Un-American Ac- 
tivities met, pursuant to call at 10:10 a. m. in the caucus 
room, Old House Office Building, Washington, D. C., Hon. 
Clyde Doyle (chairman of the subcommittee) presiding. 

Committee members present: Clyde Doyle, of California 
(presiding), James B. Frazier, Jr., of Tennessee, and 
Gordon H. Scherer, of Ohio. 

Staff members present: Richard Arens, director, and 
W. Jackson Jones and Louis J. Russell, investigators. 

Mr. Doyle. The subcommittee will please come to order. 

I have an opening statement, as the subcommittee chair- 
man which I wish to read for the record. 

The committee has long been interested in the situation 
which exists in the communications industry in the United 
States, namely, the position and influence held by members 
of the Communist Party and organizations dedicated to 
furthering the Communist objective. On July 10, 1957, at 
a regular meeting of the committee, with all members ex- 
cept 2 present and voting, a motion was made by Mr. 
Scherer and seconded by Mr. Frazier which authorized the 
holding of these hearings in Washington on this general 
subject. The resolution adopted by the committee is as 
follows: 


A motion was made by Mr. Scherer, seconded by Mr. 
Frazier, and unanimously carried, approving and au- 
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thorizing the holding of hearings in Washington, be- 
ginning July 17, 1957, or at such later date as the 
chairman may determine, for the purpose of consider- 
ing whether or not members of the Communist Party 
or persons subject to its discipline are employed in 
various media of communications used in the trans- 
mission of vital communications, and the advisability, 
in the national defense and for internal security, of the 
adoption of remedial legislation authorizing the De- 
fense Department and other Government agencies to 
adopt and enforce appropriate regulations designed to 
protect and preserve inviolate secret and classified Gov- 
ernment information, and investing in appropriate 
Government agencies, power to preclude access to vital 
communication facilities in time of war or other na- 
tional emergency, persons who probably will engage in, 
or probably will conspire with others to engage in, acts 
of espionage or sabotage. 


Before proceeding further, I would like to include in the 
record a copy of the order for appointment of this sub- 
committee, signed by the chairman on the 12th day of July 
1957. In it, there is appointed a subcommittee consisting 
of Messrs. Frazier and Scherer with myself as chairman, 
to conduct these hearings in Washington, D. C., beginning 
on July 17, 1957. Those of the subcommittee of three who 
are now present and constitute a quorum of the subcom- 
mittee are Mr. Frazier, of Tennessee, and myself, Doyle, 
of California, Mr. Scherer being necessarily temporarily 
absent. 

Congress by Public Law 601 of the 79th Congress, placed 
upon this committee the duty of investigating the extent, 
character, and object of un-American propaganda activities 
in the United States, the diffusion within the United States 
of subversive and un-American propaganda that is insti- 
gated from foreign countries or of a domestic origin and 
attacks the principle of the form of government as guar- 
anteed by our Constitution, and all other questions in rela- 
tion thereto that would aid Congress in any necessary rem- 
edial legislation. Congress has also placed upon this com- 
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mittee the duty of exercising continuous watchfalness of 
the execution by the administrative agencies concerned of 
any laws, the subject matter of which is within the jurisdic- 
tion of this committee. 

In these hearings beginning now, the first of a series of 
this general subject, the committee hopes to ascertain the 
extent of the penetration and control exercised by members 
of the Communist Party over an industry which is vital to 
our defense; namely, communications. In the event that 
testimony given during these hearings reflects a situation 
correctable by legislation, the committee will recommend the 
appropriate measures at the proper time. It is the purpose 
of the subcommittee in the conduct of these hearings, to 
discharge the duties placed upon us by the Congress by 
calling witnesses who, we have reason to believe, possess 
information which will be of value to us and to the Con- 
gress in the consideration of such legislation. It is a stand- 
ing rule of this committee that any person named in the 
course of committee hearings will be given an early op- 
portunity to appear before this committee if he so desires, 
for the purpose of denying or explaining any testimony 
given adversely affecting him. In the event there are such 
persons, they should immediately communicate with any 
member of the staff and make their request known. 

In every hearing, the committee has encouraged witnesses 
to have legal counsel with them if they so desire, and has 
always welcomed the presence of counsel. In fact, the rules 
of the committee expressly provide that— 

at every hearing, public or executive, every witness 
shall be accorded the privilege of having counsel of his 
own choosing. 

The participation of counsel during the course of any 
hearing and while the witness is testifying shall be 
limited to advising said witness as to his legal rights. 
Counsel shall not be permitted to engage in oral argu- 
ment with the committee, but shall confine his activity 
to the area of legal advice to his client. 
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I would remind those present that we are here at the 
direction of Congress to discharge an important legislative 
function. You in the hearing room are here by permission 
of this committee, and I know and am sure you will conduct 
yourselves as guests of this committee at all times. Any 
disturbance of any kind or audible comment during the 
course of the testimony, whether favorable or unfavorable 
to any witness, will not be tolerated. 


Testimony oF MicHaEL MicNnon, AccompaNieD By 
Counset, Lanpon DowDeY 


Mr. Arens. Will you kindly identify yourself by name, 
residence, and occupation? 

Mr. Mignon. My name is Michael Mignon. I live at 915 
Avenue S, Brooklyn, N. Y. 

Mr. Doyle. May we have the spelling of that name? 

Mr. Mignon. M-i-g-n-o-n. 

Mr. Doyle. Thank you. 

Mr. Mignon. My occupation is a union representative, 
working for the Communications Workers of America, 
AFL-CIO. 

Mr. Arens. Mr. Mignon, you are appearing today before 
the committee with counsel? 

Mr. Mignon. Yes, sir. 

Mr. Arens. Counsel, will you kindly identify yourself on 
this record? 

Mr. Dowdey. My name is Landon Dowdey. Iama lawyer 
with offices in the Second National Bank Building here in 
Washington, D. C. 

Mr. Arens. Mr. Mignon, kindly tell us, if you please, sir, 
briefly about your own personal background, with particular 
reference to your employment in the communications in- 
dustry. 

Mr. Mignon. Briefly, I started working in the communica- 
tions industry when I was approximately 15 years old, as a 
messenger in Western Union. 
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Thence I worked as a clerk, and a junior Morse operator 
for Postal Telegraph, until approximately 1923, when I 
joined the United States Navy, and I was a radio operator 
in the United States Navy until 1929, when I was honorably 
discharged as a first-class radioman. 

In 1929 I went to work for RCA Radio Communications, 
Inc.; when we organized a union on or about 1937, known 
as the American Radio Telegraphers Association, and I ob- 
tained a leave of absence from that company for a period 
of 6 months, and I worked on a full-time basis for Amer- 
ican Radio Telegraphers Association, which later became 
known as the American Communications Association. 

I was elected a vice president of that union in 1938, vice 
president in charge of radio and cable department. 

I returned to work in the industry in 1940 with Mackay 
Radio & Telegraph Co., as a radio operator. I worked with 
that company until 1952, having held the jobs of radio op- 
erator, technician, and traffic supervisor or traffic chief. In 
1952 I went to work for the Communications Workers of 
America, and I have been employed by that union since. 


Mr. Arens, Mr. Mignon, have you ever been a member of 
the Communist Party? 

Mr. Mignon. Yes, sir; I was. 

Mr. Arens. Would you kindly give us the date, first of all, 
of your membership in the Communist Party, when you 
joined, where you joined, and the circumstances of your 
joining? 

Mr. Mignon. Well, going purely on the basis of recollec- 
tion, it is my belief that I joined the party on or about the 
latter part of 1936. 

I joined the party in New York City. I left the party on 
or about 1940. 

* + * * * * * * * * 

Mr. Arens. Mr. Mignon, you have in staff consultation 
identified a number of people whom you have told the staff, 
on the basis of your background and experience in the Com- 
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munist Party you could identify as Communists; is that 
correct? 

Mr. Mignon. To the best of my recollection, yes, sir; I did. 

Mr. Arens. Would you kindly look at the list laid before 
you now for the purpose of refreshing your recollection, 
and tell the committee the name and the spelling of the last 
name each person whom you can identify to a certainty to 
have been a Communist, and a word about that person. I 
think that is the best way to proceed, because you seem to 
have had a slight doubt in two instances here, and we do not 
want you to give an identification if you have any doubt. 


Mr. Arens. Is there another name? 

Mr. Mignon. Frank Grumman. He was secretary-treas- 
urer of Local 10 of the American Communications Associa- 
tion. He was an employee of RCA Communications and to 
the best of my knowledge is still secretary of Local 10. 


* . * * * * * ° e * 


Mr. Arens. Is each and every one of the persons whose 
names you have told us about, whom you have identified, a 
person who to your certain knowledge, was known by you to 
have been a Communist? 

Mr. Mignon. At this time; yes, sir. 

Mr. Arens. Mr. Mignon, on the basis of your background 
and many years of experience in the communications in- 
dustry, may I pose this question to you: 

Is there danger to the security of the United States if 
Communists are employed in the communications industry? 

Mr. Mignon. In my opinion, the answer is definitely 
s¢Yes.”? 

Mr. Arens. Why? 

Mr. Mignon. Well, believing sincerely as the American 
labor movement does, I believe that there is no room in the 
American labor movement for Communists, No. 1; and, No. 
2, in line with the position of my own union, the Communi- 
eations Workers of America, which I represent, we believe 
that there is no room for Communists in the communica- 
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tions industry. We recognize the industry as being a sensi- 
tive industry, necessary for the national defense. 

In recognizing this we have so stated in a labor agree- 
ment that we have negotiated with A.C. & R. Therefore, 
these are not idle words, and we believe that the communi- 
cations facilities of the United States should be in the hands 
of loyal Americans, without any chances being taken as to 
these facilities being in the hands of disloyal elements, 

Mr. Scherer. I do not want to labor the point that I have 
raised before, but just so that I have it straight in my own 
mind and we have it straight in the record, I understand 
the substance of your testimony initially was to the effect 
that during the time you were a member of the Communist 
Party and a member of the American Communications As- 
sociation, the Communists both in and out of the union 
desired to control the union, so that if a revolution should 
take place at some indefinite future time, or if we should be 
at war at some indefinite future time with the Soviet Union, 
then, and in that event, it might be possible either to com- 
mit espionage or sabotage more effectively if the party con- 
trolled the union. I understood that that was the sub- 
stance of it. 

Mr. Mignon. I would place control before sabotage and 
espionage. In their chronology, I would say control, and 
if unable to control, sabotage, and as for the question of 
espionage, very frankly I am not convinced in my own mind 
that that is the important point. 

Mr. Scherer. You think sabotage then is more important 
than espionage? 

Mr. Mignon. I believe so, sir. 

Mr. Scherer. That is the very point I am trying to make. 
The policy at that time was to control the union; isn’t that 
right? 

Mr. Mignon. Yes, sir. 

Mr. Scherer. That was the policy. 

No actual steps had been taken toward planning how any 
sabotage might be committed, should these eventualities 
arise, namely, revolution or war with Russia. 
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Mr. Mignon. That is right, sir. 

Mr. Scherer. It was merely a policy. 

Mr. Mignon. Yes, sir. 

Mr. Scherer. In fact, it had not been communicated by 
the Communists within the union down to the rank and file 
in any way, particularly if they were not members of the 
Communist Party? 

Mr. Mignon. That is correct. 

Mr. Scherer. So we had merely a policy or a doctrine, by 
men who believed, from your testimony, in the overthrow 
of this Government by force or violence if necessary. 

Mr. Mignon. And now we go into another field about 
which I can’t speak with any authority. 

Mr. Scherer. Well, leave the last part of my question 
off, then. 

Mr. Mignon. The policy as you have stated it, without 
that last part, is correct. 


—— 


INVESTIGATION OF COMMUNIST PENETRATION 
OF COMMUNICATIONS FACILITIES—PART I 


Thursday, July 18, 1957 


Unrrep States House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON 
Un-American ACTIVITIES, 


Washington, D. C. 


PUBLIC HEARING 


The subcommittee met, pursuant to recess, at 10:08 a. m., 
in the Caucus Room, Old House Office Building, Washing- 
ton, D. C., Hon. Clyde Doyle (chairman of the subcommit- 
tee) presiding. 

Committee members present: Representatives Clyde 
Doyle, of California (presiding), James B. Frazier, Jr., of 
Tennessee, and Gordon H. Scherer, of Ohio. 
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Staff members present: Richard Arens, director; Frank 
S. Tavenner, Jr., counsel; and W. Jackson Jones and Louis 
J. Russell, investigators. 

Mr. Doyle. The committee will please come to order. 

May the record show that the full membership of the 
subcommittee is present: Mr. Frazier, of Tennessee; Mr. 
Scherer, of Ohio; and myself, Doyle, of California, sub- 
committee chairman. 

Are you ready, Mr. Arens? 

Mr. Arens. Yes, sir. 

Mr. Doyle. Please proceed. 

Mr. Arens. The first witness, if you please, Mr. Chair- 
man, will be Mr. Frank Grumman. 

Mr. Grumman, would you kindly come forward, please? 
Remain standing while the chairman administers the oath 
to you, Mr. Grumman. 

Mr. Doyle. Do you solemnly swear you will tell the truth, 
the whole truth, and nothing but the truth, so help you God? 

Mr. Grumman. I do. 

Mr. Doyle. Please have the witness chair. 


Testmony or Frank Grumman, AccompanieD By Leonarp 
B. Boupry, CounseL 


Mr. Arens. Kindly identify yourself by name, residence, 
and occupation. 

Mr. Grumman. I am Frank Grumman, 410 Park Place, 
Fort Lee, N. J., and my occupation is radio operator. 

Mr. Arens. Mr. Grumman, may we be sure we have your 
name spelled correctly? Kindly accommodate us by spell- 
ing your name. 

Mr. Grumman. The last name? 

Mr. Arens, Yes. 

Mr. Gramman. G-r-u-m-m-a-n. 

Mr. Arens. You are appearing today, Mr. Grumman, in 
response to a subpena, which was served upon you by the 
House Committee on Un-American Activities? 


(Witness conferred with counsel.) 
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Mr. Grumman. The answer is “Yes.” I am appearing 
in answer to a subpena which was objected to, the jurisdic- 
tion of the committee in the body of the statement which I 
would like to present at this time. 

Mr. Arens. Just a minute, Mr. Grumman. You are rep- 
resented by counsel? 

Mr. Grumman. I am. 

Mr. Arens. Counsel, kindly identify yourself. 

Mr. Boudin. My name is Leonard B. Boudin, of 25 Broad 
Street, New York City. 

‘And I should like to address the question to the chairman 
of the subcommittee with respect to the procedure this 
morning. 

May I inquire whether, in the light of the Watkins case, 
the committee will be permitting objections to be made by 
counsel or a statement by counsel ag to the jurisdiction of 
the committee or whether the procedure will be as in the 
period prior to the Watkins decision, when only the wit- 
nesses were heard, because if counsel can be heard I have 
certain things that I would like to say. 

Mr. Doyle. No. This is still not a court, Mr. Boudin, and 
I do not think that the Watkins decision has changed the 
nature of this committee. 

This committee is an investigative committee; it is not 
a court of law. While we will, as far as I am concerned, 
undertake, naturally, to comply with the ruling of the Su- 
preme Court of the United States in the Watkins case, we 
will proceed as an investigative committee. We do not 
abandon our rules, which were necessary before the Watkins 
case and are still necessary, which specify that the function 
of counsel with the witness is to advise his client and does 
not permit of counsel addressing the committee, arguing 
with us. I am a lawyer, as you know. All three members 
of this subcommittee are lawyers, and practiced many years 
before we first came here. We always feel we like to have 
the benefit of counsel talking with us, but we do not change 
our rules in that regard on account of the Watkins decision. 

Mr. Arens. Now, Mr. Grumman— 


71 


Mr. Boudin. Excuse me one second. 

May I simply note for the record, then, my objections as 
to the course the committee indicated they would follow, 
so my client’s rights may be protected? 

Mr. Doyle. Your client’s rights, I am sure, will be pro- 
tected by you, and still I want to make my ruling clear, 
Counsel. 

Our rule has not changed, in our judgment, with the 
Watkins decision, and we are not now interpreting that 
decision, as far as I am concerned, as requiring us to per- 
mit counsel to argue with the committee. 

Mr. Arens. Now, Mr. Grumman, would you kindly tell 
us where you are employed? 


Mr. Boudin. Excuse me one second, Mr. Arens. 

Mr. Scherer. I have heard enough from Mr. Boudin, Mr. 
Chairman. I object to any further conversation from Mr. 
Boudin. 

Mr. Boudin. May I address the Chair and ask one more 
question? 

Mr. Doyle. I will permit you to ask one more question. 

Mr. Scherer. I object. 

Mr. Boudin. My only question is that: Do I take it your 
ruling which is quite clear with respect to objection and 
argument, extends to asking of any questions by me of you? 
In other words, am I permitted to ask you any questions on 
behalf of my client? 

Mr. Doyle. You are not. My ruling is that you are not. 
The rule long established by the committee, with which you 
have been familiar for many years, is not changed, in our 
judgment, by the Watkins decision. Your jurisdiction be- 
fore this investigative committee, it not being a court, is 
limited expressly by the rules of the committee, with which 
you are familiar for many years, to advising your client. 

Mr. Arens. Now, Mr. Grumman, kindly tell this commit- 
tee where you are employed. 


(Witness conferred with his counsel.) 
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Mr. Grumman. I would like to address myself to the 
chairman. I have, as I said, a statement which I would 
like to read. 

Mr. Arens. Now, Mr. Grumman, may I ask you about 
that statement? The rules of this committee provide that 
any statement of a witness must be filed in advance with 
the committee; then the committee will determine whether 
or not it is incorporated in the record. Are you aware of 
those rules? 


(Witness conferred with his counsel.) 


Mr. Doyle. May I suggest to the witness that you speak a 
little bit louder, and perhaps more directly into the loud- 
speaker, so we will be sure to hear you? 

Mr. Grumman. I am quite willing to do that. Is the 
speaker position adequate? 

Mr. Doyle. Thank you. 

Mr. Grumman. This statement is primarily a statement 
of objections to the jurisdiction of the committee and, since 
it is, for my mind, a little bit complicated, I would like to 
be allowed to state it concretely and clearly, once com- 
pletely, and not try to do it piecemeal. 

Mr. Arens. Mr. Chairman, I respectfully suggest that, 
pursuant to the rules of the committee, Mr. Grumman be 
permitted to file the statement, and the committee will take 
it under advisement. 

Mr. Doyle. I think that would be sufficient. You have 
registered your objection to the jurisdiction of this com- 
mittee, in view of the Watkins decision, we understand that, 
in the statement that you prepared but have not submitted 
heretofore, in accordance with the rules of the committee. 
We would be glad to permit you to file it with your testi- 
mony, with the committee. 


(Counsel conferred with the witness.) 


Mr. Grumman. Mr. Chairman, I don’t want to engage in 
an argument with the committee. The point here is that 
this position, I think, is necessary for me to take. I will 
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have to state it somehow or other in order to make it clear 
for the record, and it would be simpler, I think, if I were 
permitted to make the statement once, clearly, so it is un- 
derstood by everybody, and not piecemeal. 

Mr. Doyle. Your statement will be included in your testi- 
mony. I have stated before, we are not a court of law. 
We are proceeding under the direction of the instructions 
of the full committee, the Un-American Activities Com- 
mittee, and you have your recourse in a court of law if 
you think this committee has no jurisdiction. We think 
that we have. This is an investigation, and there is no 
need of you taking 15 or 20 minutes to read a prepared 
statement on objections. We will be glad to accept them 
and place them with your testimony in the file. 

Mr. Grumman. The statement, sir, is quite brief, and 
will not take a great amount of time to put in the record 
and, as an answer to some of the questions which I antici- 
pate will be raised, I will have to read, certainly, portions 
of the statement to answer. 

Mr. Arens, Mr. Grumman, kindly tell this committee 
where you are employed. 


(Witness conferred with his counsel.) 


Mr. Grumman. I am currently employed by RCA Com- 
munications, Inc., and temporarily in leave of absence for 
union work. 

Mr. Doyle. I cannot hear you. 

Mr. Arens. Keep your voice up. I could not hear that 
last part. 

Mr. Grumman. I will repeat that, sir. I am employed 
by RCA Communications, Inc., and I am temporarily on 
leave of absence from that company for union work. 

Mr. Frazier. I cannot understand a word he says. 

Mr. Doyle. I wonder if the loudspeaker system is work- 
ing. 

Mr. Frazier. It is nothing but a mumble. 

Mr. Doyle. The speaker is working. Thank you for 
trying again on that. 
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Mr. Grumman. I am supposed to be an expert on this 
kind of thing, but, really, I am not. Is this more adequate, 
sir. 

Mr. Doyle. It is better. 

Mr. Grumman. Shall I repeat? 

Mr. Doyle. Please; yes. 

Mr. Grumman. I am employed by RCA Communica- 
tions, Inc., and I am currently on leave of absence for union 
work. 

Mr. Arens. How long have you been employed by RCA 
Communications? 

Mr. Grumman. Something over 25 years. 

Mr. Arens. In what capacities have you been employed? 

Mr. Grumman. Always as a radio operator. 

Mr. Arens. And where have you been employed? 

Mr. Grumman. Always in New York City. 

Mr. Arens. And can you give us just a word about the 
functions which you have engaged in in your employment 
at RCA? 

Mr. Grumman. I take it you mean what is the work of 
a radio operator? That is all I have done. 

Mr. Arens. Just a word of description about your func- 
tions. 

Mr. Grumman. A radio operator is a man trained in 
code, in Morse code, American Morse code, sometimes 
mostly international Morse code, because that is used in 
radio, and the job is simply that of transcribing that code, 
either by ear or from tape, onto mesage forms, in various 
manner. In later years I am also employed on such auto- 
matic equipment as may be on those same circuits. 

Mr. Arens. Do you or have you, at any time during the 
course of your employment at RCA, had access to any 
confidential or restricted information? 


(Witness conferred with his counsel.) 


Mr. Grumman. I don’t think so. 
Mr. Arens. Have you had access to any messages which 
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have crossed the facilities of RCA, messages from any 
agency of the United States Government? 

Mr. Grumman. Well, going back over the years, I would 
say ‘“Yes,’? I would handle any Government traffic that 
went over that particular—whatever particular circuit I 
was assigned to. 

Mr. Arens. Did you have access to any confidential 
Government messages? 

Mr. Grumman. I have no way of knowing what is con- 
fidential; the message comes; you handle it; there is no 
designation that I know of that lets you know whether 
it is confidential or not. 

Mr. Arens. Before I forget about it, you had this state- 
ment, Mr. Grumman. Do you care to cause that to be 
filed, before we leave that subject, the statement you were 
alluding to here? 

Mr. Grumman. At the close of my testimony we will act 
on that point. I mean I have only one copy, and I need 
the copy during the course of the testimony. Therefore, 
I will have to retain it. 

Mr. Arens. Where are you presently employed? I under- 
stand you to say you are on leave of absence? 

Mr. Grumman. I am currently on temporary leave of 
absence for union work. 

Mr. Aerns. What union is that? 

Mr. Grumman. The American Communications Associa- 
tion. 

Mr. Arens. What is your connection at the present time 
with the American Communications Association? 

Mr. Grumman. I am an officer of Local 10. 

Mr. Arens. What office do you hold? 

Mr. Gramman. The office of secretary-treasurer. 

Mr. Arens. And how long have you held that office? 


(Witness conferred with his counsel.) 

Mr. Grumman. As near as I can recollect, I was first 
elected to the office of secretary-treasurer in the early part 
of 1943. 
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Mr. Arens. Have you held it continuously since that 
time? 

Mr. Grumman. I think—yes; continuously, except for 
1 term where I held the office, I believe, of president for 
1 term. 

Mr. Arens. What is the jurisdiction of Local 10, ACA? 
Could you tell us that? 

Mr. Grumman. Well, generally, as far as our union 
charter is concerned, the jurisdiction of Local 10 would be 
any radio or international radio or cable workers whom 
we could organize in the general area of the United States 
east of the Mississippi River. I believe that is the break. 

Mr. Arens. Could you help us on this: Where are the 
members of Local 10 employed in what plant, or in what 
plants? 

Mr. Grumman. Well, the great bulk of the members 
of Local 10, the largest single group would be employed 
by RCA Communications in New York City. 

Mr. Arens. And how many members are there of Local 
10? 

Mr. Grumman. Well, I mean you have to take an ap- 
proximate figure. 

Mr. Arens. Surely. I appreciate that. 

Mr. Grumman. I believe that the membership at this 
point is something around 1,300 total. 

Mr. Arens. And who is the president of Local 10? 

Mr. Grumman. The president of the local is Mr. Louis 
Stallone. 

Mr. Arens. Now, Mr. Grumman, yesterday a gentleman 
by the name of Michael Mignon testified under oath that 
he had at one time been a member of the Communist Party, 
that while he was a member of the Communist Party he 
knew a number of people as Communists. That he had 
served in closed Communist Party meetings with those 
persons. He also told us about certain of those persons 
who were employed in the vital communications industry 
of this Nation. Among those persons whom he said he 
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had known as a member of the Communist Party was your- 
self, Frank Grumman. 

I now ask you, are you now a member of the Communist 
Party? 


(Witness conferred with his counsel.) 


Mr. Grumman. I am sorry but I must decline to answer 
that question, and to explain the reasons why, the basis 
on which I do that I would have to go into some of the 
questions in the statement which go solely to that question. 

I have conferred with counsel, in the light of the deci- 
sions of the United States Supreme Court— 

Mr. Arens. You are reading from an extensive document 
that is presently before you. 

Mr. Grumman. It is not an extensive document. 

Mr. Arens. It appears to be approximately two pages, 
typewritten, isn’t that correct? 

Mr. Grumman. I can’t explain my answer without going 
into all of this. 

Mr. Arens. Kindly answer this collateral question: 

Is the document before you a document prepared by 
yourself? 

Mr. Grumman. The document which is before me was 
prepared in conference with counsel. 

Mr. Arens, And it is a document of approximately two 
pages, single spaced, typewritten? 

Mr. Grumman. It is a document which I am sure I can 
read— 

Mr. Arens. Kindly answer that question, Mr. Grumman. 

Mr. Grumman. Yes. 

Mr. Arens. About how long is the document, so this 
record will reflect what you are doing there? 


(Counsel conferred with the witness.) 


Mr. Grumman. Well, I think, sir, that I have to ask the 
chairman to permit me to state my reasons for refusing to 
answer. I think it is essential that I have to have a rea- 
sonable opportunity to state my position, why I am doing 
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this, and a reasonable opportunity to protect my rights 
in this situation. 

Mr. Arens. Mr. Grumman, may I ask a preliminary 
question there? 

Js your refusal to answer this particular question based 
upon the grounds incorporated in the document which you 
presently have before you, which we have diseussed pre- 
viously on this record? 


(Counsel conferred with the witness.) 


Mr. Grumman. This document is the statement of my 
objections, my reasons for refusing to answer the ques- 
tion, and I again ask the Chair to permit me to state my 
position. 

Mr. Arens. Now, Mr. Chairman, I want to make an 
objection on this record from the standpoint of a possible 
precedent here. 

If this witness is permitted to read this extensive state- 
ment single spaced, apparently two pages long, in response 
to every pertinent question which we propose to ask him, 
the investigative processes of this and every other com- 
mittee will be interminably impeded. 

I therefore respectfully suggest, Mr. Chairman, that in 
view of the fact the witness has this extensive document 
which he says was prepared in consultation with counsel, 
if the witness so desires, he allude to the document as his 
reasons, but be obliged to give a summary of those reasons 
in response to the outstanding question. 


(Witness conferred with his counsel.) 


Mr. Doyle. As soon as the witness is through consulting 
with his counsel I will make the ruling. 

Mr. Grumman. Mr. Chairman, this is a very summarized 
statement in itself. It is compact. I have no intention of 
trying to repeat it, unless I am required to do so. I believe 
that since I have presented it, its further— 

Mr. Doyle. You are thoroughly familiar with that state- 
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ment. Can’t you give the summation of that statement as 
your objections? 

Mr. Grumman. Sir, I cannot readily do so. It is in a 
summary form, a compact statement. 

Mr. Arens. Then, Mr. Chairman, I respectfully suggest 
the witness be obliged to file the statement, so the work 
of this committee and other congressional committees using 
this case as a precedent, will not be interminably hindered. 

Mr. Doyle. I believe the standing rule of the committee 
is a fair rule, that any prepared statement that the witness 
proposes to read should be first filed with the committee. 
I am not willing to undertake to suspend that rule of the 
committee. 

You are familiar with it. Your counsel has been familiar 
with it for years; therefore if you want to file that state- 
ment with the committee you are welcome to do so, even at 
this late date, but I do now ask you to comply with the rule 
of the committee, which is a manifestly reasonable rule. 


You were familiar with it before you came. 


(Counsel conferred with the witness.) 


Mr. Arens. Would you kindly proceed to answer the 
question, Mr. Grumman? We have been in a state of con- 
sultation between you and your lawyer here now at least 
5 or 6 minutes. 

Mr. Grumman. I honestly did’nt think it was that long, 
sir. But, trying to summarize this thing, which is ex- 
tremely difficult, and without waiving any rights which 
I may have in this situation, I would like to read, in an 
effort to summarize this thing, the first and last para- 
graphs of the statement, which I believe—while I don’t 
think they are completely adequate, I believe they state 
some of the essences of the position. 

Mr. Doyle. May I make this clear to the witness: We 
want you to have an adequate opportunity to state your 
objections in answer to that question. You have indicated 
that by reading a small portion of this two-page prepared 
statement—you go ahead and read those two, if it will 
help you in making your statement of objections. 
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Mr. Arens. Do you understand the question which is 
outstanding? 

Mr. Doyle. But with this understanding, that you are 
offering that statement to the committee as part of your 
testimony. In other words, we have no objection to offer- 
ing that statement to the committee, and it has been so 
stated before, twice. 

Naturally, if you are going to refer to the statement, we 
want it filed. If you are going to read from it that is 
entirely proper and reasonable, if the statement is filed 
with us. 

Mr. Arens. Let the record be sure the witness under- 
stands the question. 

Now, Mr. Grumman, do you understand the question 
outstanding is: ‘‘Are you now a Communist??? You un- 
derstand that is the outstanding question. 

Mr. Grumman. I understand the question perfectly. 

I would like just to understand the statement of the 
Chair clearly also. 

My intention was to read the entire statement and then 
to refer to that, certain kinds of questions might be 
answered, and I thought that would facilitate the whole 
procedure, I think you are making it more difficult for me 
by not permitting the entire statement to be read. 

Mr. Frazier. Mr. Chairman, may T inquire whether the 
witness has declined to answer that question? 

Mr. Arens. No. We are just still waiting for his re- 
sponse, Mr. Frazier. 

Mr. Grumman. Well then, to answer that question, I 
would decline to answer it, and to state the reasons why, 
and I would read these two paragraphs which I think are 
not completely adequate, but which I do believe state the 
objections here. 

Mr. Doyle. Then we will have this understanding, Wit- 
ness. In addition to reading that small portion of a long 
prepared statement, you are welcome to supplement that 
reading by your own additional statement, if you feel you 
want to, if you believe it is pertinent, and a competent 
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statement. In other words, we don’t want to cut you off 
from making your complete statement. 
Mr. Grumman. Well, sir— 


(Counsel conferred with the witness.) 


Mr. Grumman. I suppose I should proceed to read, and 
if you think I am wrong, cut me off, and I will go— 

Mr. Doyle. No. You read the two summarizing para- 
graphs that you have stated probably summarize your writ- 
ten statement. 

Mr. Grumman. No; I am not reading them as a sum- 
mary of the statement. I am reading them as explaining 
my reasons for declining to answer a specifie question. I 
don’t think I can proceed any other way here. 

Mr. Doyle. Go ahead and read your two paragraphs. 

Mr. Grumman. Right. 

I first stated that I decline to answer the question that 
was asked, and I wish to read the following: 


I have conferred with counsel, in the light of the 
decisions of the United States Supreme Court in the 
Watkins’ and Sweezy cases. I am advised by counsel 
that the powers of this committee are strictly limited, 
especially when the committee seeks to compel a wit- 
ness to testify ‘‘about his beliefs, expressions, or 
associations.’’? Such questioning, said the Court, con- 
stitutes governmental interference with free speech, 
press, and assembly. 

The Court further pointed out that a committee may 
not call witnesses just to expose or punish them, but 
only for a necessary legislative purpose. So, said 
the Court, the protected freedoms of free speech and 
assembly ‘‘should not be placed in danger in the 
absence of a clear determination by the House or the 
Senate that a particular inquiry is justified by a specific 
legislative need.’’ 

And so, with all respect to this committee, acting 
on the advice of counsel, I shall decline to answer 
questions concerning my beliefs, expressions, or asso- 
ciations, on the ground that such questioning con- 
stitutes an interference with my rights under the first 
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amendment to the Constitution and that such questing 
is beyond the jurisdiction of the committee. The enabl- 
ing resolution itself is an unlawful delegation of power 
to the committee. Moreover, I do not believe that any 
such questioning can be pertinent to any legitimate 
inquiry by the committee under its enabling resolution. 


Mr. Arens. Now, Mr. Grumman, I want to advise you 
that this committee is considering legislation, considering 
the possibility of legislation which might implement the 
Communist Control Act of 1954. 

The Communist Control Act of 1954 precludes the certifi- 
cation by the National Labor Relations Board of an organi- 
zation which is found by the Subversive Activities Control 
Board to be Communist infiltrated. 

This committee is likewise considering whether or not 
these should be amendments to the Internal Security Act 
or the Communist Control Act or the creation of a new act 
for the purpose of precluding access to vital facilities by 
persons who are Communists who may engage in espionage 
or sabotage of vital communications facilities. 

T am not in this question undertaking to elicit from you 
anything of your beliefs, of your associations, or your 
expressions. This record at the present time shows that 
you, Frank Grumman, have been identified as a person 
known to have been a member of the Communist Party, 
you have told on this record that you are or have been 
employed as a radio operator in a vital communications 
facility. 

I therefore now ask you again this question: Are you 
now a Communist? 

Mr. Doyle. Now, counsel, as further foundation, to show 
the pertinency of this question, I have before me the full 
text of the recent decision by the United States District 
Judge Youngdahl, in case of U. S. of America v. Seymour 
Peck, criminal case No. 1214-56, decided here in the United 
States district court within the last 15 days, in which the 
Federal court said, amongst other things: 
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For the Communist movement now constitutes a 
criminal conspiracy, and identifying members of the 
party may well be necessary under certain circum- 
stances. 


(Counsel conferred with the witness.) 


Mr. Doyle. Now, one further statement: 

You testified that you are a member of the very same 
organization which Mr. Mignon, the witness yesterday 
before this committee, under oath testified. You testified 
you were one-time president of the same organization 
which he related yesterday under oath. On yesterday he 
testified that your union was dominated and controlled 
by the Communist Party, which Judge Youngdahl ruled 
within the last 15 days was now a criminal conspiracy. 

And here is what he said, as a member of the very union 
that you are a member of, and apparently have been for 
many years, a member of that same union: 


I was told and taught that only a Communist could 
be a good trade unionist. 

The eventual objective was when and if revolution 
came to change our form of government, that the 
Communists would be in a position to control communi- 
cations facilities of the Nation. 


I wish to say as subcommittee chairman, I think it is 
entirely pertinent and proper that we ask you whether 
or not you are a member of the Communist Party, for the 
purpose of this investigation. 

Mr. Arens. Now, Mr. Chairman, I wish to supplement 
even that statement, by one other statement, so that this 
record will be abundantly clear. 

Namely, Mr. Grumman, if you are now a Communist, you 
could tell this committee, in all probability, of directives 
from the Communist Party to Communists respecting the 
vital communications facilities of this Nation. If you are 
now a Communist you could tell this committee of the 
techniques proposed by the Communist Party to seize the 
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communications industry, to intercept messages, to sab- 
otage communications in the event of war. 

Further, I think the record at this point might well, so 
it is abundantly clear, reflect the fact again that Mr. 
Mignon’s identification of you as a Communist was some 
several years ago. Whether or not you are now a Com- 
munist does not appear in the record. 

Therefore, I repeat the question: 

Are you now a Communist? 

And I respectfully suggest, Mr. Chairman, that the 
witness be ordered and directed to answer the question. 

Mr. Doyle. You are ordered and directed to answer that 
question. I believe it is entirely pertinent. 

Mr. Scherer. Mr. Chairman— 

Mr. Doyle. Before you do that I am again saying we 
expect you and ask you and direct you to file your state- 
ment with the committee. I permitted you to refer to it 
and read part of it. Iam not going to permit you to violate 
the rules of this committee any further. 

Mr. Boudin. Excuse me one moment. 

Mr. Doyle. Yes indeed. Take more than one moment. 

Mr. Boudin. One will be enough. 


(Counsel conferred with the witness. ) 


Mr. Arens. Mr. Scherer, we have been 45 minutes trying 
to get the witness to answer this 1 question. 

Mr. Boudin. Could I be permitted to consult further for 
another moment? 

Mr. Scherer. Now, Mr. Boudin, counsel was talking with 
me. 

Mr. Boudin. I understand what counsel was saying 
about 45 minutes. I would like to consult with the witness 
in accordance with the instructions by the chairman. 

Mr. Scherer. I want the record to show we have been 45 
minutes trying to get the witness to answer this 1 question. 

Mr. Boudin. It would have been 5 minutes if you would 
have allowed the witness to make a statement, exactly 5. 
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Mr. Scherer. We are still running the committee, Mr. 
Boudin. 

Mr. Doyle. Witness, may I make this clear, and I want 
you to understand this before I require you to answer 
that question, whether or not you are a Communist now. 
You referred to a document, which you have before you, 
and I stated, as I permitted you to read from a portion 
of it, that I expected it to be filed. 

We believe it is entirely pertinent and proper that you 
do now file that statement so we can read it and consider 
it. I may want to make a ruling about it. 

You say you helped prepare it with the advice of legal 
counsel. 

Mr. Grumman. Well, I am in the position of having this 
one copy. I am perfectly willing to turn it over to be 
read. I would like to have it back because I want to refer 
to it. 

Mr. Doyle. Well, certainly, we want to consider it. That 
is the fair thing to you and the fair thing to us. 

Mr. Grumman. If you must consider it, there it is 
{handing document]. 

Mr. Arens. Would you kindly answer the question? 

Mr. Scherer. Wait just a minute. 

Mr. Doyle. Wait until we read this Mr. Arens. 

Mr. Frazier. It is a long thing. 

Mr. Arens. Mr. Chairman, while the committee is con- 
sidering that statement, I should like at this point to read 
into the record rule IX of the committee, so there will 
not be construed to be here any waiver of the rule of the 
committee, even though the committee is now reading the 
statement. 

Mr. Boudin. Mr. Chairman, may I suggest we can’t do 
two things at once? 

Mr. Arens. Mr. Chairman, rule IX reads as follows: 


A. Any witness desiring to make a prepared— 


Mr. Boudin. If the chairman is reading the statement 
of the witness, how can he be listening to Mr. Arens? 
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Mr. Arens. Counsel knows his sole and exclusive pre- 
rogative is to advise his client. 

Mr. Boudin. Go ahead and do both at one time, if you 
want. I am not going to interrupt. 

Mr. Arens. Mr. Chairman, rule IX reads as follows: 

I want to read that into the record. 


IX. SrareMent By WITNESS 


A. Any witness desiring to make a prepared or 
written statement for the record of the proceedings 
in executive or public sessions shall file a copy of such 
statement with the counsel of the committee within a 
reasonable period of time in advance of the hearing 
at which the statement is to be presented. 

B. All such statements so received which are rele- 
vant and germane to the subject of the investigation 
may, upon approval, at the conclusion of the testimony 
of the witness, by a majority vote of the committee or 
subcommittee members present, be inserted in the 
official transcript of the proceedings. 


Mr. Doyle. I will ask your indulgence another minute or 
two while we complete reading the statement. 

We have read the statement, Witness, which you quoted 
in part, and we see that it contains a considerable elabora- 
tion of the activities of your union, which we believe 
is not pertinent to your own individual position in refusing 
to answer this question. 

We do not see where or how it is possible that the 
activities of your union are pertinent to your own in- 
dividual situation in the presence of this question. 

We have considered all the other points set forth also 
in your statement. We will incorporate in the record only 
those portions of the statement which appear to be per- 
tinent to your own individual position in the presence of 
this question and this investigation. 

Mr. Arens. Mr. Chairman, at this point I should like this 
record to reflect a ruling by the Chair so that there will not 
be construed as a precedent a waiver of the rule of this 
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committee which I have read, which requires a filing of 
these statements within reasonable time in advance of 
the proceedings of the committee. I say that for the reason 
that it is clear to me—and I believe it should be clear to 
any person who has had any experience in these congres- 
sional investigations—that if witnesses from here on in 
are to be permitted to read or to consume the time of the 
committee in statements, the length of which we cannot 
control, proceedings of this and other congressional com- 
mittees would be interminably hampered. 

Mr. Doyle. I am sure the committee sustains our director 
or counsel in the reading of that rule, which is the text of 
the rule I have referred to previously. 

We have considered your statement, Witness, and I 
direct you to answer the question. I overrule your objec- 
tion, and direct you to answer the question. 

Mr. Grumman. May I request the Chair to return the 
statement? 


(Statement handed to the witness.) 


Mr. Grumman. Thank you. 

I would like to ask, in answering this question, I would 
like to ask, in view of the statement of Mr. Arens on the 
nature of the investigation, I would like to ask under what 
resolution of the House the committee is taking up these 
matters. 

Mr. Doyle. Under Public Law 601, with which your 
counsel has been perfectly familiar for several years. 

As long as you ask that question—at the suggestion of 
your counsel, manifestly—your counsel is perfectly familiar 
with the law under which we are acting, and I hope you 
do not deliberately and unnecessarily take the time of the 
committee, and of yourselves, to ask these questions, the 
answers to which you already know, because we are pre- 
pared to stay here as long as you are. 

Mr. Boudin. Mr. Chairman, the answer is not known 
to counsel, of the resolution under which the committee is 
considering these matters. 
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Mr. Doyle. You know we are proceeding under Public 
Law 601. 

Mr. Boudin. I did not know what you are proceeding 
under, The Supreme Court said that authority is not 
sufficient. The witness was asking you, since the Watkins’ 
decision, whether the committee has a resolution— 

Mr. Doyle. The Supreme Court, Mr. Boudin—and I am 
not going to argue—did not say that law is not sufficient 
for this investigation. 

Mr. Boudin. I am sorry, but the Supreme Court said 
exactly that. 

Mr. Doyle. The Supreme Court set up certain guide- 
posts, and we are following those guideposts. 

Mr. Boudin. They said that the resolution is too vague. 

Mr. Arens. Mr. Boudin— 

Mr. Boudin. Excuse me. When I am talking to the 
chairman, if the chairman does not want to talk to me why 
doesn’t he say so? I don’t have to talk to the director 
when I am talking to the chairman. 

Mr. Doyle. Proceed, Mr. Witness. 

Mr. Arens. Would you kindly answer the question? 


(Witness conferred with his counsel.) 


Mr. Grumman. I must continue to refuse to answer 
the question on the grounds that I have already stated, and 
those other grounds incorporated in the written statement 
which the committee has read. 

Mr. Arens. Let the record be clear on this point, if you 
please, Mr. Grumman: 

Are you in your response invoking that part of the fifth 
amendment which protects the witness against self- 
incrimination? 

Mr. Grumman. I am invoking only those things which 
J have read. 

Mr. Arens. Kindly answer that question, so this record 
may be absolutely clear. Are you invoking that part of the 
fifth amendment to the Constitution of the United States 
which protects a witness against self-incrimination? 
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(Counsel conferred with the witness.) 


Mr. Grumman. In response to that question I am invok- 
ing only that part of the fifth amendment which relates 
to due process; I am not invoking that part which goes to 
the question of having to bear witness against one’s self. 

Mr. Arens. Thank you, sir. 

Mr. Boudin. Though I certainly believe any witness is 
entitled to it, if he wishes to do so. 

Mr. Arens, Mr. Grumman, so that this record will not 
reflect, or so that no one in his right mind could possibly 
conclude that the purpose of your appearance here is to 
expose you just for the sake of exposure, may I ask you: 
Do you have information at the present time respecting 
Communists who are now in the vital communications 
industry? 


(Witness conferred with his counsel.) 


Mr. Grumman. I have to refuse to answer that question 
on the same grounds as I said before. 

Mr. Arens. Do you have information now, Mr. Grum- 
man—and I ask this question so that no one in his right 
mind can conclude that the purpose of your appearance 
here is exposure for the sake of exposure—Do you have 
information with respect to Communists in the American 
Communications Association? 

Mr. Grumman. The answer is the same as before, and 
on the same grounds. 

Mr. Arens. Now, Mr. Grumman— 

Mr. Scherer. Wait a minute. 

I ask that you direct the witness to answer that question, 
Mr. Chairman. You have to have a direction. 

Mr. Doyle. Very well. 

You understand the question, Witness? And you an- 
swered it the way you intended to do? 

I now direct and instruct you to answer that last question. 


(Witness conferred with his counsel.) 
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Mr. Scherer. I think the record should refiect that we 
do not accept his answer nor the reasons given for refus- 
ing to answer the question. 

Mr. Grumman. I decline to answer the question on the 
same grounds as before, but I would like to, in view of that 
question to— 


(Counsel conferred with the witness.) 


Mr. Boudin. I think that is a complete answer. 

Mr. Arens. Now, Mr. Gramman, I say to you that the 
committee has not caused your appearance here today for 
the purpose of just exposing you, as such. We honestly 
feel that if you would testify you could tell this committee 
as did Mr. Mignon yesterday, about directives, policies, 
activities of the Communist Party, directed toward the 
communications industry, and that with that information 
this Committee on Un-American Activities would be enabled 
to fomulate legislation to attempt to meet a situation in 
which a vital communications industry is potentially en- 
dangered by Communists. 

Therefore, I now ask you, Mr. Grumman: Do you have 
information respecting any directives by the Communist 
Party to Communists, for the purpose of causing con- 
fidential, security-restricted messages to be intercepted in 
the communications facilities of this Nation? 


(Witness conferred with his counsel.) 


Mr. Grumman. I think that at this point I ought to make 
myself clear. 

I have no knowledge or information whatever of any- 
body who does or wants to conduct sabotage or espionage 
or illegal interceptions, and so forth— 

Mr. Arens. Now, Mr. Grumman— 

Mr. Boudin. The witness hasn’t finished yet. 

Mr. Arens. I beg your pardon, Mr. Boudin. 

Mr. Grumman. Or any directives from anyone at all to 
do this kind of thing. 
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Mr. Arens. Do you have information, Mr. Grumman, 
respecting any activities, directives, objectives of the Com- 
munist Party to obtain control of a labor organization 
operating in the vital field of communications? 


(Witness conferred with his counsel.) 


Mr. Grumman. Frankly, I never heard of any directions 
or actions by anybody to control our union. Our union is 
controlled by its members, and that is it. There is no 
other control. 

Mr. Arens. Do you know of Communists presently in the 
vital communications industry of this Nation? 


(Witness conferred with his counsel.) 


Mr. Grumman. It seems to me that is the original ques- 
tion in a little different form, and the answer would be the 
same, sir. 

Mr. Arens. Mr. Chairman, I respectfully suggest that 
will conclude the staff interrogation of this witness. 

Mr. Scherer. I think there should be a direction to 
answer your last question. There is no direction. I will ask 
the chairman to direct the witness to answer the question, 
after I make the statement that the committee does not 
accept his answer and the reasons given for refusing to 
answer the question, and now I ask the chairman to direct 
the witness to answer the question. 


(Witness conferred with his counsel.) 


Mr. Doyle. I will, as soon as the witness has completed 
conferring with his counsel. 

Do you understand the last question, Witness, Mr. 
Grumman? 

Mr. Boudin. Yes. 

Mr. Grumman. The last question. 

Mr. Doyle. And your answer? I now direct you to 
answer that last question. I am not satisfied we can accept 
your answer as sufficient. 


(Witness conferred with his counsel.) 
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Mr. Grumman. The answer is the same, on the grounds 
that I have already stated, that are included in the state- 
ment which the committee has refused to accept, and I 
would now ask that the committee accept the full statement 
for the record, which I have already offered. 


(Counsel conferred with the witness.) 


Mr. Scherer. Mr. Chairman, I move— 

Mr. Doyle. Just a minute. May I inquire as to the 
witness’ answer to my direction, please? That he answer 
the question. 


(The record was read by the reporter.) 


Mr. Scherer. Now, Mr. Chairman, I move that the wit- 
ness’ entire statement which he submitted to the committee 
be made a part of the record, word for word. 

Mr. Boudin. I now hand Mr. Arens a copy of the state- 
ment [handing]. 

Mr. Grumman. Would you permit me to initial it, to 
identify it? 

Mr. Arens. Initial it on the margin of each page. 

(Mr. Grumman complies.) 


Mr. Arens. You probably have a copy of this, don’t you, 
Mr. Boudin? 

Mr. Boudin. No;I am sorry, but I don’t. 

Mr. Doyle. I think, Mr. Scherer, that that motion should 
include in the text that we file it and include it in the record 
without waiving rule IX. 

Mr. Scherer. That is assumed in my motion. 

Mr. Boudin. I take it this will appear in the transcript, 
Mr. Doyle? 

Mr. Arens. Yes. 

Mr. Boudin. Am I correct? 

Mr. Arens. Yes. 

Mr. Doyle. I will make that order; that it be filed with 
the committee and included with the testimony. 

Mr. Scherer. And made a part of the record. 
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Mr. Doyle. But without any expressed or implied inten- 
tion to waive in whole or in part any of the rules of the 
committee, especially with reference to rule IX of our 
printed rules. 


Sratement Berore House Commarrez, Juny 18, 1957 
(Susmrrrep By Franx Grumman) 


I have conferred with counsel, in the light of the 
decisions of the United States Supreme Court in the 
Watkins and Sweezy cases. I am advised by counsel 
that the powers of this committee are strictly limited, 
especially when the committee seeks to compel a wit- 
ness to testify ‘‘about his beliefs, expressions or asso- 
ciations.’? Such questioning, said the Court, con- 
stitutes governmental interference with free speech, 
press and assembly. The court further pointed out 
that a committee may not call witnesses just to expose 
or punish them but only for a necessary legislative 
purpose. So, said the Court, the protected freedoms of 


free speech and assembly ‘‘should not be placed in 
danger in the absence of a clear determination by the 
House or the Senate that a particular inquiry is justi- 
fied by a specific legislative need.’’ 


And further the Court said, ‘‘We start with several 
basic premises on which there is general agreement. 
The power of the Congress to conduct investigations 
is inherent in the legislative process. That power is 
broad. It encompasses inquiries concerning the admin- 
istration of existing laws as well as proposed or pos- 
sibly needed statues. It includes surveys of defects in 
our social economic or political system for the purpose 
of enabling the Congress to remedy them. It com- 
prehends probes into departments of the Federal Gov- 
ernment to expose corruption, inefficiency or waste.’’ 


“But, broad as is this power of inquiry, it is not un- 
limited. There is no general authority to expose the 
private affairs of individuals without justification in 
terms of the functions of the Congress. This was 
freely conceded by the Solicitor General in his argu- 
ment of this case. Nor is the Congress a law enforce- 
ment or trial agency. These are functions of the 
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Executive and Judicial departments of Government. 
No inquiry is an end in itself: it must be related to and 
in furtherance of a legitimate task of the Congress. 
Investigations conducted solely for the personal ag- 
grandizement of the investigators or to ‘punish’ those 
investigated are indefensible.’’ 


Farther in the same decision, the Court said, ‘‘Kil- 
bourn v. Thompson teaches that such an investigation 
into individual affairs is invalid if unrelated to any 
legislative purpose. That is beyond the powers con- 
ferred upon the Congress in the Constitution. United 
States v. Rumely makes it plain that the mere sem- 
blance of legislative purpose would not justify an in- 

uiry in the face of the Bill of Rights. The critical 
element is the existence of, and the weight to be 
ascribed to, the interest of the Congress in demanding 
disclosures from an unwilling witness. We cannot 
simply assume, however, that every Congressional in- 
vestigation is justified by a public need that over- 
balances any private rights affected. To do so would 
be to abdicate the responsibility placed by the Consti- 


tution upon the judiciary to insure that the Congress 
does not unjustifiably encroach upon an individual’s 
right to privacy nor abridge his liberty of speech, press, 
religion, or assembly.”’ 


The sub-committee asserts that it has been author- 
ized by the committee to conduct this investigation. 
But that does not meet the test laid down by the Su- 
preme Court—namely, that the House of Representa- 
tives make such an authorization. So far as I know, 
the House has never authorized this investigation 
either before or after House Resolution 5 was declared 
by the Supreme Court in the Watkins case to be un- 
constitutionally vague. 


Now, as to the question of security in the communica- 
tions industry: 


Some of the communications monopolies have at- 
tempted to make my organization and its members 
targets of special repressive legislation. They point to 
the nature of the industry and its importance in the 
national defense. 
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The fact is that special legislation has existed for 
many years to protect the national interests in the com- 
munications industy. The Federal Communications Act 
of 1934 makes it a criminal offense for anyone to di- 
vulge the contents of a telegraph or a cable message, 
or to commit sabotage. Severe penalties are provided 
for acts in violation of this law, and yet there is no 
record of any member of my organization or any other 
union in this industry, so far as I know, having been 
charged with, let alone convicted, of violation of the 
law. 


As to the record of my organization in the fight for 
the national interest, we are ready and willing and 
anxious to match it with any group of employers, gov- 
ernment agencies, or anyone else. In war or peace 
there is no group of employees in the United States, 
and no group of any kind, with a better record of de- 
votion to the interests of our country. In fire, flood or 
disaster on land or sea, members of our Union have 
written an heroic record. This has been attested to by 
many people in high places over the years. 


During World War II our union proposed, and the 
Government adopted, the American Communications 
Association Safety and Anti-Espionage Plan to guar- 
antee safety of communications and convoys at sea. 
Commander EB. N. Webster (once a commissioner in 
the FCC) speaking for the Commandant of the Coast 
Guard, said of ACA with respect to this plan: ‘‘The 
thorough study made by the ACA of the complex prob- 
lem of providing, in time of war, greater protection of 
life and property at sea is most commendable and the 
suggestions of the union have guided the various Gov- 
ernment agencies in providing those vitally needed 
protective measures.”? 


General Dwight D. Eisenhower, in response to @ no- 
strike pledge of our union during the War, spoke as 
follows: ‘‘All ranks of the Allied forces are deeply 
grateful for your pledge of continued cooperation. We 
fully appreciate the vital part played by all groups 
affording communications.”’ 


We could quote dozens of other distinguished Ameri- 
cans and newspapers in a similar vein. 
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In peacetime, similarly, ACA has not only fought in 
the interests of its members as part of the general na- 
tional public interest, but has been an effective and 
sometimes the only voice against attempts of the tele- 
graph communications monopoly to impose higher 
rates and to curtail service to thousands of communi- 
ties. 


Similarly, we are engaged in a continuing struggle 
to defeat the current attempts to secure a merger of 
international communications by creation of a mo- 
nopoly; the chief advocate of such merger being Ad- 
miral Ellery Stone of AC&R. Our opposition to this is 
based on our conviction that the national defense, the 
general public interest and the interest of the em- 
ployees would be adversely affected by the creation of 
such a monopoly. 


In the light of our record of steadily raising the 
average wages of telegraph workers for the past 20 
years, securing paid vacations, improved pensions, 
higher sick benefits, night differentials, daily overtime 
and other premium pay, and job security, it is not sur- 
prising that the corporations in this industry initiate 
and support legislation designed to destroy our union 
and all other labor unions which serve the interests of 
the American working people. 


Finally, because there has been reference in these 
hearings to the possibility or potentiality of espionage 
or sabotage in this industry, I wish to make it clear 
that I have never heard of any worker, in any section 
of the industry, being engaged in or even charged with, 
let alone indicted or convicted on a charge of espionage 
or sabotage. 


And so, with all respect to this committee, acting on 
the advice of counsel, I shall decline to answer ques- 
tions concerning my beliefs, expressions or associations 
on the ground that such questioning constitutes an 
interference with my rights under the first amend- 
ment to the Constitution and that such questioning is 
beyond the jurisdiction of the committee. The enabling 
resolution itself is an unlawful delegation of power to 
the committee. Moreover, I do not believe that any 
such questioning can be pertinent to any legitimate in- 
quiry by the committee under its enabling resolution. 
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Mr. Doyle. Now, have you any questions of the witness, 
Judge Frazier? 
Mr. Frazier. I have no questions. 
Mr. Scherer? 
Mr. Scherer. No. 
I have a motion to make. Is the witness excused? 
Mr. Arens. I have no further questions, 


(Representatives Doyle, Frazier, and Scherer and 
Messrs. Arens and Tavenner, conferred.) 


Mr. Doyle. Witness and witness’ counsel, I am calling 
your attention to the fact that a few minutes ago I believe 
I quoted verbatim the testimony of Mr. Mignon. 

You are acquainted with him, are you? You know who 
he is? 

Mr. Grumman. I have certainly met Mr. Mignon. 

Mr. Doyle: Certainly met him. Well, he said he met you. 

Now on yesterday he, a former admitted Communist for 
several years, in the same union of which you are now 
secretary-treasurer, and at least you were one-term presi- 
dent, according to your own testimony, voluntarily named 
a number of the officers of that union before this commmit- 
tee, and he named you, Frank Grumman, secretary-treas- 
urer of ACA Local 10. 

Mr. Frazier. As a member of the Communist Party. 

Mr. Doyle. As a member of the Communist Party when 
he was in the Communist Party, he said, with you, and in 
Local 10. He said that he sat in closed Communist cell 
meetings with you. 

Now I will ask you whether or not he was telling the 
truth or was he telling a falsehood? 

Mr. Grumman. I decline to answer that question, sir, on 
the same grounds as previously set forth in the statement. 

Mr. Scherer. I ask that you direct the witness to answer 
the question. 

Mr. Doyle. I direct you to answer the question. It is 
certainly pertinent. The testimony of Mr. Mignon and 
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others has already shown before this committee that the 
union was at that time controlled by the principal officers, 
by identified Communists, in control of the policies of the 
union of which you are now a member, and secretary- 
treasurer, in the field of international cable communica- 
tions, which is certainly an area involving the security of 
our Nation. 

I direct you to answer the question. 

Mr. Grumman. Sir, I decline to answer the question on 
the grounds of lack of committee jurisdiction, under the 
Watkins’ decision, and on the grounds of lack of pertinency. 

Mr. Doyle. Now, one further question: 

Mr. Mignon testified yesterday that in his judgment, it 
was entirely possible for those in control of our inter- 
national cables, to in time of emergency, within a very, 
very short period of time, take such action and sabotage 
as would incur very dangerous effects to the security of 
our Nation. What is your opinion in that connection? You 
have had 25 years with RCA as a cable, international cable 
operator, part of the time, according to your testimony. 

Mr. Grumman. Sir, I just don’t believe that anybody em- 
ployed in the international communications would sabotage 
the system, under any conditions. 

Mr. Doyle. I didn’t ask you that question. I asked you 
whether or not it was possible for it to be done. I did 
not ask you whether or not anyone would do it. He said 
members of the Communist Party were taught that that 
was what they were to do. Was he telling the truth or not? 


(Counsel conferred with the witness.) 


Mr. Grumman. I have already stated that I never heard 
of any such directives from anybody concerning— 

Mr. Doyle. I am not asking you that questoin. I am 
asking you whether or not it would be possible for an 
operator of international cable transmission to sabotage 
the international cable facilities if they so desired, in the 
early stages of a national emergency. 
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Mr. Grumman. I think it would be extremely difficult, if 
you are taking it strictly as a technical question, as to the 
possibility. I think it would be extremely difficult. It is 
very hard for me to conceive that it could be done. 

Mr. Doyle. Well, it would be possible, would it? It 
might be difficult but it would be possible? 


(Counsel conferred with the witness.) 


Mr. Grumman. Well, sir, just going— 

Mr. Scherer. Now, Mr. Boudin, he is the expert. I don’t 
see how you can advise him on that question. 

Mr. Boudin. I can advise him on the law. 

Mr. Scherer. On the law, yes. 

Mr. Boudin. And I am advising him on the law. 

Do you want my advice stated openly on the record? 

Mr. Scherer. No. 

Mr. Doyle. No. We are not interested. 

Mr. Boudin. Then I suggest Mr. Scherer address his 
questions to the chairman and not to me, if he doesn’t want 
me to answer them. 

Mr. Doyle. You understand my question. You said it 
would be difficult. Mr. Mignon said it would be possible. 
Now, in your judgment, would it be possible or not? 

Mr. Grumman. Possibly, to only a minor degree, a very 
small degree, and, in my opinion, impossible to get away 
with. 

Mr, Arens. Would it be possible for persons who were 
disposed to do so, to intercept messages? 

Mr. Grumman. Well, any man who is handling a message, 
I suppose, might have a memory for it and hold it, though 
that seems incredible tome. As an operator I have handled 
thousands and thousands of messages in the years that I 
worked, and I don’t remember for 10 minutes. 

Mr. Arens. During the time you handled these thousands 
and thousands of messages, was there any time during 
which you were under the discipline of the Communist 


Party? 
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Mr. Grumman. That is the same question again. I de- 
cline to answer it on the grounds already given. 

Mr. Arens. I respectfully suggest, Mr. Chairman, that he 
be now directed and ordered to answer that question. 

Mr. Doyle. I direct you to answer that question. I be- 
lieve it is entirely pertinent, in view of the testimony of 
other witnesses, at least one other witness, to date, that 
you were a member of the Communist Party, and that it is 
established that it is a conspiracy instead of a political 
party. 

Mr. Grumman. I decline to answer the question, sir, for 
the reasons I already set forth. 

Mr. Scherer. One question. 

Now, Mr. Doyle asked whether it would be possible for 
one individual to sabotage the communications system of 
this country, over which the Government directives are 
carried. I am going to ask you whether it would be possible 
for 4 or 5 individuals, properly placed, who were members 
of the Communist conspiracy, and who decided to do so, to 
sabotage our communications system. 

Mr. Grumman. Sir, if you mean is it possible for one 
person to sabotage the system. I think the answer is ob- 
viously ‘‘No.’? I don’t believe it would be just possible. 

Mr. Scherer. I think you understood my question, but in 
case you didn’t I said Mr. Doyle’s question was whether 
one person, if he were so inclined, could sabotage the com- 
munications system or any part of it, over which directives 
of this Government were carried. 

My question is whether in your opinion it is not possible 
for 3 or 4 individuals, acting together and properly placed, 
to sabotage our communications system, or part of it, over 
which directives of this Government are carried? 

Mr. Grumman. Well, I think— 

Mr. Scherer. I notice that you carefully answered that 
it would almost be impossible for one? 

Mr. Grumman. Well, I think the impossibility is still 
there for a small number, such as you state. This kind of 
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a system—I think the answer for that really ought to come 
from some engineer who understands layout, and so on, 
because you go beyond the possibility of the people who 
operate and normally work in these communications com- 
panies, and would go to some incredible knowledge of lay- 
out of wires, and so on, and even then it would be difficult 
to do anything that would be prepared in very short order. 

Mr. Arens. Mr. Chairman, I have still another question 
I should like to ask. It is the same question I have hereto- 
fore asked. I ask it now for a different purpose, and I 
want to explain the purpose to the witness. 

Mr. Doyle. Very well. 

Mr. Arens. Mr. Witness, we have had an abundance of 
testimony under oath to the effect that Communists can- 
not be believed before congressional committees or other- 
wise; that they are inveterate liars. 

Now, for the purpose of testing the credibility of the 
testimony that you have given to this committee today, I 
want to ask you now—and that is the purpose of this ques- 
tion, to test your credibility—Are you now a Communist? 

Mr. Grumman. The answer is still the same as before. 

Mr. Arens. Now, Mr. Chairman, the pertinency of that 
question, I believe, has already been explained. It is perti- 
nent to the whole testimony of this witness here today, to 
determine whether or not he has been truthful; because, if 
he is a Communist, if he is under Communist discipline, 
then this committee is justified, on the basis of an abund- 
ance of testimony, in disbelieving him; on the other hand, 
if he is not a Communist, we ought to know that, because 
we can give some degree of verity and authenticity to his 
statement. 

I, therefore, respectfully suggest that the witness now 
be directed and ordered to answer the question as to 
whether or not he is now a Communist. 

Mr. Doyle. I direct you to answer the question, Witness. 


(Counsel conferred with the witness.) 


Mr. Grumman. I decline, for all the reasons T have stated 
orally and in writing, before. 

Mr. Doyle. Very well. 

T have one more question: 

I made a note as you testified, that you were trained in 
international Morse code transmitting that code into mes- 
sages, and that you handled whatever Government circuit 
was assigned to you. I think that is the substance of one 
part of the testimony. 

Mr. Grumman. With one variation, sir. I don’t recall 
ever working in a Government circut, as such. I think there 
are none, as I know of. You take whatever comes over a 
particular connection, is what I mean. 

Mr. Doyle. I just made a quick note, and I could very 
well have made a mistake in what I heard. 

But now, the Government circuits—you know what they 
are—that are handled through the organization which em- 
ployed you—what international cables, what departments 
of Government carry those cables? 

Mr. Grumman. I have practically no knowledge on that 
line, sir. I work on regular circuits. I take whatever 
traffic comes over. The only thing I could say in that con- 
nection is that the proportion of Government traffic on 
private or commercial lines is extremely small these days. 
Most of it is handled over the Government’s own lines. We 
receive very little. 

Mr. Doyle. Leased lines? 

Mr. Grumman. That stuff we do handle, sir, is promptly 
and immediately turned over to a foreign national at the 
other end of the wire. That is what we have to do—that is 
what our job is. 

Mr. Doyle. The testimony by one of the vice presidents 
of one of the organizations of which you are employed, 
yesterday, and one of the technicians, as I recall it, was 
that the international Atlantic cables carried messages 
from the State Department, the Army, the Navy, the Air 
Force, and the National Security Agency. 
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Mr. Grumman. Honestly, in my recent knowledge, going 
to the period, you know, the last few years, I believe that 
the State Department itself would probably be the biggest _ 
traffic filer, that is, actual messages handled. As to other ; 
messages, offhand I wouldn’t know. 

Mr. Doyle. Of course, obviously, any message from the 
State Department to any of our allies, even in times of 
peace, is a very important message, isn’t it? 

Mr. Grumman. Well, I would presume so, sir. 

Mr. Doyle. And it should not fall into the hands of any 
person transmitting it who might, for any design or pur- 
pose, loyalty or disloyalty or otherwise, have anything to 
do in the form of what might be sabotage? 

Mr. Grumman. In the— 

Mr. Doyle. Are there any other questions? 

Mr. Grumman. Could I just say something on that? I 
think it is quite important myself. 

Mr. Doyle. Yes, indeed. 

Mr. Grumman. As to the handling on the State Depart- 
ment traffic, which in my personal experience is only very 
occasional, the State Department stuff, if they consider it 
the least bit important is what is called scrambled. The 
tape is really unreadable. In many cases a green operator 
will stop his circuit when one comes in there, because he 
thinks the circuit is going out of whack. 

You have to check the head of the message to find out. 

Mr. Arens. Have you reported the message, the example 
of which you have just given the chairman, to a person 
known by you to have been a member of the Communist 
Party? 

Mr. Grumman. I haven’t reported this message to any- 
body. 

Mr. Arens. Does any person, to your knowledge, that is a 
Communist, have access to this information that you have 
just related to the chairman? 


(Witness conferred with his counsel.) 
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Mr. Grumman. Well, everybody who works on that op- 
erating floor knows all about this. I mean the guys who 
work there know this and they handle it. There is nothing 
they can do with it. 

Mr. Doyle. May I ask this question? I wish to ask you 
this question dealing with the status of the union of which 
you are a member: 

I believe some years ago it was expelled, was it not, from 
the CIO on account of a claimed domination, claimed by 
CIO, by the Communist Party, or am I in error? Am I 
correct? 

Mr. Grumman. The union was expelled by the CIO, and 
I believe the claim is as you have stated it, and we certainly 
don’t believe that was the basis. 

Mr. Doyle. Has your union ever made an application for 
reinstatement in CIO, having changed the conditions of the 
union, so far as the alleged Communist control is con- 
cerned, in the meantime? 

Mr. Grumman. Well, I am a little confused by your ques- 
tion, sir. I would say that we have never, as far as I know, 
we have never applied for reinstatement. I don’t know of 
any such. 

Mr. Doyle. You were expelled in what year? 

Mr. Grumman. Well, I would say it was 1950. I am not 
100 percent sure in my own mind at this point. 

Mr. Doyle. Is there any other question? 

Thank you, Witness and Counsel. 

Mr. Scherer. Now, Mr. Chairman, I have a motion that 
I would like to make. 

Mr. Frazier. Hold it to later. 

Mr. Doyle. It has been an hour and 15 minutes. 

Mr. Boudin. You realize it would have been 5 minutes if 
the witness had read the statement at the beginning, ex- 
actly 5. 


(Representatives Doyle, Frazier, and Scherer, and 
Messrs, Arens and Tavenner, conferred.) 
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Mr. Scherer. Mr. Chairman, I move that this subcom- 
mittee recommend to the full committee of the House Com- 
mittee on Un-American Activities that the last witness, 
Frank Grumman, be cited for contempt of Congress. 

Mr. Doyle. The motion is made and seconded. 

Before I put the motion I wish to say that this motion 
was made by Mr. Scherer at the consultation right here 
subsequent to the closing of the testimony by the witness. 
Our two committee legal counsel are present with us and 
have been present throughout the hearing of this witness. 
The committee sincerely feels that this is a good case of 
contempt of a congressional committee, even under the 
Watkins’ decision, or any other decision of the Supreme 
Court. 

In stating that I felt it was a good case of contempt, I 
meant that it was a bad case of contempt, but it is a good 
case for us to carry to the High Court, if necessary. 


QUESTIONS PRESENTED 


1. Whether, in a prosecution for contempt of Congress, 
a question addressed to a witness inquiring whether an- 
other witness had testified truthfully or falsely, under cir- 
cumstances where it appeared that the committee address- 
ing the question had already satisfied itself of the credi- 
bility of the earlier witness, had a valid legislative purpose. 


2. Whether a question inquiring whether a witness had 
attended Communist Party meetings in the period 1936- 
1940 is pertinent to a legislative investigation conducted 
in 1957 to determine whether or not there was a need, as 
of the time of the investigation, for remedial legislation 
to preclude access to vital communications facilities in 
time of war or national emergency. 


3. Whether, under Watkins v. United States, the per- 
tinency of the question was explained to the witness with 
undisputable clarity when the Chairman of the Committee 
gave no connective reasoning showing the relation of the 


question to the topic of inquiry but merely stated that 
the Committee was satisfied with the testimony of the 
previous witness. 


4, Whether the Committee was justified in invading the 
witness’ First Amendment rights when the information it 
sought from him (1) related to the remote past and (2) 
had already been established to the Committee’s satisfac- 
tion by the testimony of other witnesses so that the wit- 
ness’ response could not have added to or detracted from 
the information already in the possession of the Com- 
mittee. 


5. Whether a witness’ refusal to answer the question 
based upon his good faith belief that, under Watkins v. 
United States, he was not required to answer inquiries as 
to his attendance at meetings of the Communist Party in 
the remote past, constituted the crime of contempt, where 
such refusal took place less than a month after the Su- 
preme Court decision in Watkins and at a time when other 
courts, including this Court, had interpreted the Watkins 
case in the same fashion. 


Jurisdictional Statement 
Statement of the Case 
Statutes Involved 
Statement of Points 
Summary of Argument 


A. The Question Was Not Put For the Purpose 
of Eliciting Information 


B. Since the Question Was Not Put For the 
Purpose of Eliciting Information, It Cannot 
Support a Conviction For Contempt 


II. Even Under the Government’s View, the Ques- 
tion Was Too Remote in Time To Be Pertinent 


III. The Committee Failed to Explain the Pertinency 
of the Question in Accordance With the Require- 
ments of Watkins v. United States 


A. Test of Undisputable Clarity 


B. The Appellant Objected Specifically on Per- 
tinency Grounds 


C. The Explanation Which Was Made Did Not 
Meet the Requirements of the Watkins Case 


IV. There Was No Showing of Justification for the 
Invasion of the Appellant’s First Amendment 


V. Appellant Was Not Guilty of Contempt Because 
His Refusal to Answer Was Based Upon a Good 
Faith Reliance on Watkins v. United States .... 


VI. The Indictment Should Have Been Dismissed .. 
Conclusion 
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IN THE 


United States Court of Appeals 


For tHe Disrricr or Cotumsia Circurr 
No. 15,747 


Frank Grumman, Appellant 


v. 


Unirep Stares or America, Appellee 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia convicting 
appellant of violating 2 U.S. Code, sec. 192 (J. A. 11). 
The judgment was entered on April 14, 1960 (J. A. 11). 
Notice of appeal was filed on the same day. Jurisdiction 
below was based on D. C. Code, sec. 11-306. Jurisdiction 
of this Court is conferred by 28 U.S. Code, sec. 1291. 


STATEMENT OF THE CASE 


Appellant was convicted on the third count of an in- 
dictment charging him with refusal to answer certain ques- 
tions put to him by the House Committee on Un-American 
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Activities The count alleged that he refused to answer 
the following question: 


“As a member of the Communist Party when he 
[Mignon] was in the Communist Party, he said, with 
you, and in Local 10. He said that he sat in closed 
Communist cell meetings with you. 

“Now I will ask you whether or not he was telling 
the truth or was he telling a falsehood.” (J. A. 3) 


Appellant appeared before a subcommittee of the Com- 
mittee in Washington, D. C., on July 18, 1957 (J. A. 68- 
105). The hearing, which commenced on July 17, 1957 
(J. A. 61), was held pursuant to a resolution adopted by 
the full Committee on July 10, 19572 


“for the purposes of considering whether or not 
members of the Communist Party or persons subject 
to its discipline are employed in various media of com- 
munications used in the transmission of vital com- 
munications, and the advisability, in the national de- 


fense and for internal security, of the adoption of 
remedial legislation authorizing the Defense Depart- 
ment and other Government agencies to adopt and 
enforce appropriate regulations designed to protect and 
preserve inviolate secret and classified Government 
information, and investing in appropriate Government 
agencies, power to preclude access to vital communica- 
tion facilities in time of war or other national emer- 
gency, persons who probably will engage in, or prob- 
ably will conspire with others to engage in, acts of 
espionage or sabotage.” (J. A. 62) 


One of the witnesses who testified on July 17 was a Mr. 
Michael Mignon. Prior to his public testimony, Mr. Mig- 
non had engaged in a number of consultations with mem- 


1 The indictment (J. A. 2) contained four counts. Counts one, two and 
four were dismissed prior to trial (J. A. 10-11). 


? Although the resolution authorizing the hearings was adopted on July 
10, 1957, the subpoena requiring appellant’s presence had been issued on 
June 21, 1957 (J. A. 59-60). 
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bers of the Committee staff, and the Committee had de- 
termined to place him on the stand as a witness in public 
only after it had satisfied itself that he was a responsible 
and reliable witness (J. A. 33-35). 


Mr. Mignon testified at the July 17 hearing that he had 
been a member of the Communist Party from about the 
“latter part of 1936’? to sometime in 1940 (J. A. 65). During 
part of that period he had been employed as a radioman 
for RCA Communications, Inc. and from 1937 to 1940 
had been an officer of the American Communications As- 
sociation, a labor organization which represents workers 
in the communications field (J. A. 65). 


Mr. Mignon testified that during the period of his mem- 
bership in the Communist Party it had been the policy of 
the Communist Party to seek control of the American 
Communications Association (J. A. 65). The Committee 
staff had prepared a list of names of persons whom Mr. 
Mignon had identified as Communists (J. A. 66). Among 
the names listed was that of appellant, whom Mr. Mignon 
identified in his testimony as “secretary-treasurer of Local 
10 of the American Communications Association. He was 
an employee of RCA Communications and to the best of my 
knowledge is still secretary of Local 10” (J. A 66). Mr. 
Mignon also testified that each person whom he had identi- 
fied, including appellant, was known by him ‘‘to have been 
a Communist” (J. A. 66). 


Appellant was the first witness to be called to the stand 
on the following day (J. A. 69). The proceedings began 
immediately with the questioning of appellant, and the 
Chairman did not repeat the statement which he had made 
the previous day with respect to the purposes of the in- 
vestigation. Appellant testified that he had been employed 
as a radio operator for RCA Communications, Inc. for 
approximately 25 years (J A. 74), and had been secretary- 
treasurer of Local 10 of the American Communications 
Association since late in 1943 (J. A. 75). He answered all 
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questions relating to the subjects of espionage and sabo- 
tage. He testified that he had no way of knowing what was 
or was not a confidential message (J. A. 75); that he had 
no knowledge or information with respect to any sabotage, 
espionage or such related matters (J. A. 90); that he had 
never heard of any “directive” or program of the Com- 
munist Party to obtain control of the American Communi- 
cations Association (J. A 91). He also stated his views 
that existing legislation making it criminal to commit 
sabotage or to divulge telegraph or cable messages was 
sufficiently adequate to protect the security of any con- 
fidential communications (J. A. 95). He indicated his be- 
lief that the possibility of sabotage was extremely unlikely 
and in fact almost impossible. He testified further that 
radio operators handling coded messages would find it 
impossible to intercept the message or relay its contents 
to anyone (J. A. 98-104). 


Appellant refused, however, to answer questions as to 
whether he was a Communist or knew of Communists in 
the union or in the communications industry (J. A 80-90). 
The. grounds for his refusal were contained in a written 
statement, which he had prepared on advice of counsel 
(J. A. 93-96), and part of which he read to the subcom- 
mittee (J. A. 81-2). The part he read said that he was 
refusing to answer ‘‘in the light of the decisions of the 
United States Supreme Court in the Watkins’ and Sweezy 
eases’? (J. A. 81). 


After a discussion with respect to appellant’s reasons 
(J. A. 86-91), the interrogation by the committee staff 
was concluded (J. A. 91), and appellant’s prepared state- 
ment was placed in the record (J. A. 92-96). This state- 
ment ended with the following paragraph (J. A. 96): 


‘And so, with all respect to this committee, acting 
on the advice of counsel, I shall decline to answer ques- 


*Counts 1 and 2 in the indictment (J. A. 3) were based upon these re- 
fusals to answer but they were dismissed prior to trial. . 
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tions concerning my beliefs, expressions or associations 
on the ground that such questioning constitutes an in- 
terference with my rights under the first amendment 
to the Constitution, and that such questioning is be- 
yond the jurisdiction of the committee. The enabling 
resolution itself is an unlawful delegation of power to 
the committee. Moreover, I do not believe that any such 
questioning can be pertinent to any legitimate inquiry 
by the committee under its enabling resolution.’’ 


Congressman Doyle, Chairman of the subcommittee, then 
inquired of the other members of the subcommittee whether 
they had any questions to put to appellant (J. A. 97). 
Neither of the other two members did. Mr. Scherer, a mem- 
ber of the subcommittee, said at this juncture: ‘‘I have a 
motion to make. Is the witness excused?” The members of 
the subcommittee and the Committee staff then conferred 
off the record’ (J. A. 97). Following the conference, the 
following colloquy, which formed the basis for the third 
count in the indictment, took place (J. A. 97-98): 


“Mr. Doyle: Witness and witness’ counsel, I am call- 
ing your attention to the fact that a few minutes ago 
I believe I quoted verbatim the testimony of Mr. Mig- 
non. You are acquainted with him, are you? You 
know who he is? 

“‘Mr. Grumman: I have certainly met Mr. Mignon. 

‘“‘Mr. Doyle: Certainly met him. Well, he said he 
met you. Now on yesterday he, a former admitted 
Communist for several years, in the same union of 
which you are now secretary-treasurer, and at least you 
were one-term president, according to your own testi- 
mony, voluntarily named a number of the officers of 
the union before this committee, and he named you, 
uk Grumman, secretary-treasurer of ACA Local 
10. 

‘“‘Mr, Frazier:‘ As a member of the Communist 


arty. 

“Mr. Doyle: As a member of the Communist Party 
when he was in the Communist Party, he said, with 
you, and in Local 10. He said that he sat in closed 


“Mr. Frazier was the third member of the subcommittee. 
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Communist cell meetings with you. Now I will ask 
you whether or not he was telling the truth or was he 
telling a falsehood? 

“Mr. Grumman: I decline to answer that question, sir, 
on the same grounds as previously set forth in the 
statement. 

“Mr. Scherer: I ask that you direct the witness to 
answer the question. 

“Mr. Doyle: I direct you to answer the question. It 
is certainly pertinent. The testimony of Mr. Mignon and 
others has already shown before this committee that 
the union was at that time controlled by the principal 
officers, by identified Communists, in control of the 
policies of the union of which you are now a member, 
and secretary-treasurer, in the field of international 
cable communications, which is certainly an area in- 
volving the security of our Nation. 

I direct you to answer the question. 

“Mr. Grumman: Sir, I decline to answer the ques- 
tion on the grounds of lack of committee jurisdiction, 
under the Watkins’ decision, and on the grounds of lack 
of pertinency.” 


In the Annual Report of the Committee for the year 1957 
(Govt. Exh. No. 7), a section was devoted to the hearings 
on “Communist Penetration of Communication Facilities” 
(J. A. 28). The Report made reference to the testimony 
of some of the witnesses who had indicated that there was 
a danger of espionage or sabotage in the communications 
industry. It made no reference to the testimony of any 
witnesses who had expressed doubts or reservations con- 
cerning this point (J. A. 37-38). Mr. Arens testified that 
only those witnesses who supported the Committee’s thesis 
that there was a danger of espionage and sabotage were 
considered to be reliable and that the Committee did not 
“‘interpose much confidence’? in the testimony of wit- 
nesses, including appellant, who contradicted this thesis 
(J. A. 37-38). 


The case was tried before Judge McGarraghy without 
a jury (J. A. 13). At the trial, appellant introduced into 
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evidence sixteen non-communist affidavits which he had 
filed with the National Labor Relations Board regularly 
from September 1, 1949 through June 23, 1959 (J. A. 44). 
Appellant swore in these affidavits that he was not a mem- 
ber of or affiliated with the Communist Party (J. A. 45). 


The trial court found appellant guilty on the third count 
of the indictment (J. A. 57). He ruled that appellant’s 
reliance on advice of counsel in good faith was not a valid 
defense to a charge of contempt of Congress (J. A. 57-58). 
Appellant was sentenced to four months imprisonment 
and a $100 fine (J. A. 11). 


STATUTES INVOLVED 
Title 2 U. S. Code, sec. 192 reads as follows: 


‘“‘Every person who having been summoned as a 
witness by the authority of either House of Congress 
to give testimony or to produce papers upon any mat- 
ter under inquiry before either House, or any joint 
committee established by a joint or concurrent reso- 
lution of the two Houses of Congress, or any com- 
mittee of either House of Congress, willfully makes de- 
fault, or who, having appeared, refuses to answer any 
question pertinent to the question under inquiry, shall 
be deemed guilty of a misdemeanor, punishable by a 
fine of not more than $1,000 or less than $100 and 
imprisonment in a common jail for not less than one 
month nor more than twelve months.” 


Public Law 601, section 121, 79th Cong. 2d Sess. (60 
Stat. 828), and H. Res. 5, 83rd Cong. read in part as fol- 
lows: 


“The Committee on Un-American Activities, as a 
whole or by subcommittee, is authorized to make from 
time to time investigations of (i) the extent, charac- 
ter, and objects of un-American propaganda activi- 
ties in the United States, (ii) the diffusion within the 
United States of subversive and un-American propa- 
ganda that is instigated from foreign countries or of 
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domestic origin and attacks the principle of the form 
of government as guaranteed by our Constitution, and 
(iii) all other questions in relation thereto that would 
aid Congress in any necessary remedial! legislation.” 


STATEMENT OF POINTS 
The Court below erred: 


1, In denying appellant’s motion for judgment of acquit- 
tal and in entering a judgment of guilty. 


2. In denying the motion to dismiss the indictment. 


SUMMARY OF ARGUMENT 
L 


It is clear from both the general and the special context 
in which the question in count three was put to the appellant 
that it was not asked for the purpose of eliciting informa- 
tion from the appellant. Its purpose was to place appellant 
in the dilemma of facing either a prosecution for perjury 
or one for contempt. The plain import of the question both 
on its face and in its context was to pose a conflict between 
Mignon’s testimony and appellant’s answer under circum- 
stances in which the Committee had already satisfied itself 
that Mignon was a reliable and responsible witness and 
that his testimony should be given full credit. Since the 
question was not put to the appellant for the purpose of 
eliciting information, the conviction for contempt cannot 
stand. 


The government contended, and the trial court agreed, 
that the question should be interpreted not as asking for 
a confirmation or contradiction of the testimony of Mignon, 
but rather as a simple question intended to elicit whether 
appellant had in fact attended Communist Party meetings. 
However, the interpretation which we give to the question 
is at least as reasonable as that of the prosecution and the 
trial court. Since on the face of it the question can bear the 
interpretation which would make it not pertinent as well 
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as an interpretation which might make it pertinent, it was 
necessary to resolve the doubt in favor of appellant and 
to acquit him. 

IL. 


Even under the government’s view the question merely 
inquired whether appellant had attended Communist Party 
meetings in the period from 1936-1940. This remoteness in 
time made the question impertinent to the authorized sub- 
ject of inquiry which related solely to present matters. 
The inquiry was into events which occurred at least 17 
years before the investigation and dealt with a period 
before World War II. On the face of it, an inquiry into 
matters so remote and in that period was not pertinent 
to the Committee’s investigation in 1957. Since the ques- 
tion on its face was not pertinent to the inquiry it was 
incumbent upon the prosecution to prove pertinency. The 
government here failed to offer any evidence to show that 
information from appellant concerning Communist Party 
meetings at least 17 years prior to the inquiry was perti- 
nent to the subject or could assist Congress in its legislative 
endeavors. 


Ti. 


The pertinency of the question did not appear on its face 
with undisputable clarity. Appellant objected, among other 
grounds, to answering the question because of the lack of 
pertinency. The chairman’s reply was not meaningful. 
It did not describe the topic of inquiry, nor did it set out 
the connective reasoning whereby the question related to 
the topic under inquiry. Moreover, the view taken of the 
question by the trial court was different from the purported 
explanation given by the chairman of the committee at 
the time of appellant’s appearance as a witness. Because 
of these differing views it is clear that appellant was not 
while on the witness stand given an explanation of perti- 
nency with the undisputable clarity that is a requisite for a 
conviction for contempt. 
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Iv. 


The questioning of the appellant intruded upon his First 
Amendment rights and can only be justified by an overrid- 
ing legislative purpose. At best the question put to appel- 
lant was too remote in time to call for any information of 
value to the Committee. Moreover, the Chairman of the 
Committee stated that the information requested had 
already been established to the Committee’s satisfaction. 
Nothing that appellant could have said in response to the 
question could possibly have added or detracted from the 
conclusion already arrived at by the Committee. Accord- 
ingly, there was no overriding public interest which justified 
invasion of appellant’s First Amendment rights. 


v. 


Appellant’s appearance before the subcommittee took 
place less than a month after the decision of the Supreme 
Court in Watkins v. United States. After consulting coun- 
sel, he took the position in good faith that under Watkins 
the Committee lacked jurisdiction to compel testimony. 
At the time this view of Watkins had already been shared 
by a unanimous panel of this Court and by Judge Youngdahl 
of the District Court. Until the Supreme Court’s decision 
in Barenblatt v. United States, the question of the juris- 
diction of the House Committee to compel testimony was 
an open one and the view that the Committee lacked juris- 
diction was widespread. Under United States v. Murdock, 
990 U.S. 389, appellant’s good faith reliance on the Watkins 
case, under these circumstances, constitutes a defense to 
the charge of contempt. 


ARGUMENT 


We assume herein that at the time of appellant’s appear- 
ance, there was a proper subject under inquiry before the 
subcommittee and that many of the questions put to appel- 
lant were pertinent to that subject. Appellant, however, 
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was convicted only of refusing to answer the specific ques- 
tion contained in count three of the indictment. In order 
to sustain the conviction, therefore, it was necessary for 
the government to show not merely that the general inquiry 
of the Committee was authorized, but that the particular 
question in count three had a valid legislative purpose 
and was pertinent to the inquiry, and that the proceedings 
in connection with that particular question met all of the 
requirements for a contempt conviction.' There are several 
reasons why that burden was not met. 


L THE QUESTION DID NOT HAVE A VALID LEGISLATIVE 
PURPOSE. 


A. The Question Was Not Put for the Purpose 
of Eliciting Information. 

It is clear from both the general and the special context 
in which the question was put that it was not asked for 
the purpose of eliciting information from appellant. In- 
stead, its purpose was to place appellant in the dilemma 
of facing either a prosecution for perjury or one for 
contempt. 


It was the premise of the Committee that employment 
in the communications field of members of the Communist 
Party or persons in any way connected with the Party pre- 
sented a danger of espionage and sabotage to our communi- 
cation facilities, and the hearings were undertaken for the 
purpose of demonstrating this thesis (J. A. 14, 15, 24, 25). 
To this end, the Committee staff had, prior to the hearing, 
interrogated a number of ‘‘friendly’’ witnesses whose testi- 
mony they believed would give support to this proposi- 
tion (J. A. 34-35). 


5 Cf. Watkins v. United States, 354 U.S, 178, 213: ‘‘ The most serious doubts 
as to the Subcommittce’s question under inquiry, however, stem from the 
precise questions that petitioner has been charged with refusing to answer. 
Under the terms of the statute, after all, it is these which must be proved 
pertinent,’’ 
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In accordance with this approach, the Annual Report of 
the Committee in summarizing the results of the hearings 
contained only references to the testimony of those wit- 
nesses who indicated that there was a danger of espionage 
or sabotage in the communications industry, and omitted 
all reference to the contrary testimony of other witnesses, 
including that of appellant (J. A. 37). According to Arens, 
the staff director of the Committee: ‘The report was de- 
signed to contain on that score the information of the 
persons in whom the Committee had confidence on the 
issue which was being presented * * * those who did give 
contra-information [sic] were not persons in the category 
in which the Committee would interpose much confidence.’’ 
(J. A. 37-38.)° 


The question in count three was put to appellant after 
the staff interrogation had been concluded, and after it 
had been suggested that he be excused since there was 
apparently no further need for his testimony. It was at this 
juncture that the chairman of the subcommittee summar- 
ized the testimony which had been given by Mignon on the 
previous day, and put to the appellant the inquiry whether 
Mignon ‘‘was telling the truth or was he telling a false- 
hood.’”? Appellant’s refusal to answer the question was 
met by the chairman’s reaffirmation of the Committee’s 
faith in Mignon’s testimony. The chairman said: ‘‘The 
testimony of Mr. Mignon and others has already shown 
before this committee that the union was at that time con- 
trolled by the principal officers, by identified Communists, 
in control of the policies of the union of which you are now 
a member, and secretary-treasurer, in the field of inter- 
national cable communications.’’ 


*The bias of the Committee in its effort to prove its predetermined thesis 
went so far that the Annual Report attributed to one friendly witness testi- 
mony that she had seen “confidential messages relating to the tests made upon 
the atomic and hydrogen bomb,” although the witness had in fact testified 
that confidential messages are in code and “are worded so that one could not 
really get a message out of them,” and “I couldn’t say ... they are actually 
about the nuclear tests” (J. A. 38-40). 
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The plain import of the question both on its face and 
in its context was to pose a conflict between appellant and 
the witness Mignon, under circumstances in which the 
Committee had already satisfied itself that Mignon was a 
reliable and responsible witness, and that his testimony 
should be given full credit. Indeed, even prior to the hear- 
ing, the witness Mignon, who had had several staff con- 
sultations with the Committee, was classified as a ‘‘friendly, 
cooperative’? and reliable witness, while appellant was 
classified as ‘‘unfriendly and uncooperative’? (J. A. 35). 
Moreover, the testimony which appellant did give and which 
conflicted with the Committee thesis as to the likelihood 
of espionage or sabotage was disparaged by the subcom- 
mittee (J. A. 98-101), and ignored in the Annual Report. 


In this setting and in light of the phraseology used, it is 
plain that the question was not put to appellant for the 
legitimate purpose of eliciting information to aid the Com- 
mittee in its legislative endeavors. An answer affirming 
Mignon’s credibility would have added nothing. The Com- 
mittee had prior to the hearing satisfied itself as to 
Mignon’s reliability, and the Chairman reaffirmed the Com- 
mittee’s faith in his credibility. By the same token, a 
contradiction of Mignon by appellant would not have 
affected the Committee’s evaluation of Mignon’s testimony, 
but could only have created possible difficulties for appel- 
lant in the form of a possible prosecution for perjury. The 
inference is inescapable that the question was put for the 
purpose of artificially creating for appellant the dilemma 
of choosing between a prosecution for perjury or one 
for contempt. 


B. Since the Question Was Not Put for the Purpose of Eliciting 
Information, It Cannot Support a Conviction for Contempt. 
Since the question in count three was not put to the 
appellant for the purpose of eliciting information, the con- 
viction for contempt cannot be sustained. Not every refusal 
to answer a question before a congressional committee con- 
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stitutes contempt, but only those refusals which ‘‘obstruct 
the duties of the legislature.”? Jurney v. MacCracken, 294 
U. S. 125, 148. 


The situation is identical to that involved in United States 
v. Cross, 170 F. Supp. 303. That was a prosecution for 
perjury before a congressional committee. Cross, like 
appellant, had been asked whether the testimony of other 
witnesses before the committee had been true or false. The 
issue in the case was whether his denial of the testimony of 
these other witnesses was material. Judge Keech held 
that it was not and entered a judgment of acquittal. He 
ruled that the issue of materiality in a perjury prosecution 
arising out of testimony before a congressional committee 
was identical with that of pertinency in a contempt case 
for refusal to answer questions before a congressional com- 
mittee. This Court has adopted the same approach. Cf. 
O’Connor v. United States, 99 U. S. App. D. C. 378, 240 
F. 2d 404, with United States v. Lattimore, 94 U. S. App. 
D. C. 268, 215 F. 2d 847. 


In the Cross case, the court said (at 306): 


“It has been recognized that a legislative committee, 
although duly authorized to investigate adequately de- 
fined subjects in a field where it may legislate, has no 
power to compel the testimony of a witness for other 
than a bona fide legislative purpose, even though the 
testimony be relevant to the subject matter of the 
authorized investigation. Watkins v. United States, 
354 U. S. 178, 187, 77 S. Ct. 1173, 1 L. Ed. 2d 1273. 


“ Although the motives of a congressional committee 
are irrelevant when it interrogates a witness on matters 
pertaining to an investigation within the scope of its 
authority, the answers responsive to questions which 
are not asked for the purpose of eliciting facts in aid 
of legislation, even though pertinent, are not ‘material’ 
to the authorized investigation; and when a duly con- 
stituted investigative committee questions a witness 
solely for a purpose other than to elicit facts in aid of 
legislation, that committee steps outside its authority 
and no longer acts as a competent tribunal. 
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‘<A legitimate legislative purpose will be presumed 
when the general subject of investigation is one con- 
cerning which Congress can legislate and when the 
information sought might aid the congressional con- 
sideration (United States v. Orman, 3 Cir., 207 F. 2d 
148, 157, and cases there cited; Sacher v. Umted States, 
99 U.S. App. D.C. 360, 365, 240 F. 2d 46, 51); but any 
presumption in a criminal ease may be controverted 
by adequate evidence to the contrary.”’ 


Form this the court concluded that the questions put to 
the defendant Cross seeking to elicit a contradiction by 
Cross of testimony given by other witnesses did not serve a 
legitimate purpose. See also United States v. Icardi, 140 F. 
Supp. 383. The court relied heavily upon this Court’s 
opinion in Bowers v. United States, 92 U.S. App. D.C. 79, 
202 F. 2d 447. In the Bowers case this Court said (App. 
D.C. at 80, F. 2d at 448): 


“It may often be proper, justifiable and ultimately 
helpful in the accomplishment of its investigative pur- 
poses for a Congressional committee to address to 
witnesses questions which it cannot demonstrate to be 
pertinent. But in branding a refusal to answer as a 
misdemeanor, Congress was careful to provide that the 
question must be ‘pertinent to the question under in- 
quiry.’ It follows that, when a witness refuses to answer 
a question and the government undertakes to convict 
him of a criminal offense for not answering, then 
pertinency must be established. Presumption or possi- 
bility of pertinency will not suffice.’’ 


At the trial, the prosecution contended, and the trial court 
agreed, that the doctrine of the Cross case did not apply 
because the question put to appellant should be interpreted 
not as asking for a confirmation or contradiction of 
Mignon’s testimony, but rather as a simple question in- 
tended to elicit whether appellant had in fact attended 
Communist meetings (J. A. 43). This view, however, is 
contrary to the plain language of the question itself, which 
is expressly in terms of whether or not Mignon was telling 
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a falschood. Moreover, as we have shown, the context in 
which the question was put indicated clearly that its pur- 
pose and intent was to creat a contradiction, not to ascertain 
the facts. 


In any event it cannot be disputed that the interpretation 
which we give to the question is at least as reasonable as 
that of the prosecution and the trial court. Therefore, the 
prosecutor did not carry his burden of proving beyond a 
reasonable doubt that the question had a legislative purpose. 
As stated in the Cross case, at 310: 


“Inasmuch as the government has the burden of 
proving beyond a reasonable doubt each and everyone 
of the elements of the criminal offense charged, it would 
have failed to sustain its burden even if it be held that 
it is equally likely that the committee’s purpose in 
recalling Cross was to elicit from him facts which might 
aid in legislation.’’ 


Since on the face of it the question can bear the inter- 
pretation which would make it not pertinent as well as 
one which might make it pertinent, it was necessary to 
resolve the doubt in favor of the appellant and to acquit 
him. As was said in Flazer v. United States, 358 U. S. 147, 
151: “We stated in Watkins v. United States, * * * in 
reference to prosecutions for contempt * * * that ‘the courts 
must accord to the defendants every right which is guaran- 
teed to defendants in all other criminal cases.’ One of these 
guarantees is proof beyond a reasonable doubt.’’ The Court 
accordingly held in the Flaxer case that since ‘‘there was 
ambiguity in its [the Committee’s] ruling on the time of 
performance,’’ the defendant was entitled to a judgment of 
acquittal. See also Sacher v. United States, 356 U. S. 576, 
quoted infra pp. 19-20. 
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Il. EVEN UNDER THE GOVERNMENT'S VIEW. THE QUESTION 
WAS TOO REMOTE IN TIME TO BE PERTINENT. 

The Goverment’s view, shared by the trial court (J. A. 
43), was that the question merely inquired whether appel- 
lant had attended Communist cell meetings with Mignon. 
Mignon’s testimony was that he had been a member of the 
Communist Party from the latter part of 1936 to sometime 
in 1940. Accordingly, the question related to a time no 
later than 1940. The information sought of appellant was 
as to meetings held, if at all, at least seventeen years before 
the legislative investigation. This remoteness in time itself 
made the question impertinent to the authorized subject 
of inquiry, which related solely to present matters (see 
supra p. 2). 


In the Watkins case, the Supreme Court stated (at 204): 


‘“‘Remoteness of subject can be aggravated by a 
probe for a depth of detail even farther removed from 
any basis of legislative action. A third dimension is 


added when the investigators turn their attention to 
the past to collect minutiae on remote topics, on the 
hypothesis that the past may reflect upon the present.’’ 


The outer reach of the permissible scope of the Com- 
mittee’s inquiry into the past is demonstrated by this 
Court’s opinion in Whitman v. United States, No. 15,416, 
decided July 7, 1960. In that case, the Court sustained the 
validity of an inquiry in 1956 into Communist Party activi- 
ties in 1949. In so holding, the Court emphasized that the 
post-World War II activities of the Communist Party ‘‘was 
not without relevance to Party activities in 1956’’ (slip 
opinion, p. 3). Here the period investigated antedated the 
date of the investigation not by seven years, but by 17 to 
21 years. Perhaps even more significant, the period under 
investigation was entirely pre-World War II, and as has 
been noted by the Supreme Court, the nature and activi- 
ties of the Communist Party changed markedly during 
World War II and subsequent thereto. See Dennis v. United 
States, 341 U. S. 494, 498. 
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On its face therefore, and without more, an inquiry into 
the pre-World War II activities of the Communist Party 
was not pertinent to the Committee’s inquiry in 1957, under 
the language of the authorizing resolution which speaks 
in the present tense (supra p. 2). 

Since the question on its face was not pertinent to the 
inquiry before the Committee, it was incumbent on the 
prosecution to prove pertinency. Pertinency cannot be pre- 
sumed, but must be proved by the prosecution. Sinclair v. 
United States, 279 U.S. 263, 296, 297; United States v. 
Rumely, 345 U.S. 41. As this Court said in Bowers (see 
supra, p. 15): 

‘© ***when a witness refuses to answer a question 
and the government undertakes to convict him of a 
criminal offense for not answering, the pertinency must 


be established. Presumption or possibility of perti- 
nency will not suffice.”’ 


The government here failed to show that information 


from appellant concerning Communist meetings in 1936 to 
1940 was pertinent to the subject under inquiry or could 
assist the Congress in its legislative endeavors.’ Since con- 
tempt may validly be predicated only on refusals which 
‘obstruct the duties of the legislature”? (Jurney v. Mac- 
Cracken, supra), the government did not make out a case. 


I. THE COMMITTEE FAILED TO EXPLAIN THE PERTINENCY 
OF THE QUESTION IN ACCORDANCE WITH THE REQUIRE- 
MENTS OF WATKINS v. UNITED STATES. 


Even if the question were pertinent, the conviction should 
be reversed because of the failure of the subcommittee to 
explain pertinency as required by Watkins, at 214-215: 


“Unless the subject matter has been made to appear 
with undisputable clarity, it is the duty of the investi- 


7 Significantly, appellant had, since September 1949, eight years prior to 
his appearance before the Committee, regularly filed with the National Labor 
Relations Board affidavits attesting that he was not a member of or affiliated 
with the Communist Party, and Arens acknowledged that the Committee 
had been informed of such filings (J. A. 31-32). 


19 


gative body, upon objection of the witness on grounds 
of pertinency, to state for the record the subject under 
inquiry at that time and the manner in which the pro- 
pounded questions are pertinent thereto. To be mean- 
ingful, the explanation must describe what the topic 
under inquiry is and the connective reasoning whereby 
the precise questions asked relate to it.’’ 


As appears from this passage, there are three elements 
to be considered in determining whether or not the test of 
explanation has been met. These are: (1) Whether perti- 
nency appeared with ‘‘undisputable clarity’? without ex- 
planation; (2) Whether the witness objected on the ground 
of pertinency; and (3) Whether the explanation given by 
the committee in the event of an objection was sufficiently 
meaningful. We will treat each of these elements so far 
as they apply to the facts in the present case. 


A. Test of Undisputable Clarity. 


In the first place it should be emphasized that this test 
means what it says. It is not enough that the pertinency 
of the question be inferable or reasonably clear. Pertinency 
must appear with undisputable clarity. Sacher v. United 
States, 356 U. S. 576, summarily reversed a decision of this 
Court on the petition for certiorari in a per curiam opinion. 
The Court stated (at 577): 


““The broad scope of authority vested in Congress 
to conduct investigations as an incident to the ‘legisla- 
lative Powers’ granted by the Constitution is not ques- 
tioned * * * But when Congress seeks to enforce its 
investigating authority through the criminal process 
administered by the federal judiciary, the safeguards 
of criminal justice become operative. The subject mat- 
ter of inquiry before the subcommittee at which peti- 
tioner appeared as a witness concerned the recantation 
of prior testimony by a witness named Matusow. In 
the course of the hearing, the questioning of petitioner 
entered upon a ‘brief excursion’ into proposed legis- 
lation barring Communists from practice at the federal 
bar, a subject not within the subcommittee’s scope of 
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inquiry as authorized by its parent committee. Inas- 
much as petitioner’s refusal to answer related to ques- 
tions not clearly pertinent to the subject on which the 
two-member subcommittee conducting the hearing had 
been authorized to take testimony, the conditions neces- 
sary to sustain a conviction for deliberately refusing 
to answer questions pertinent to the authorized subject 
matter of a congressional hearing are wanting.’’ 


Even more illuminating is the coneurring opinion of 
Justice Harlan. He said (at 578): 


‘In joining the Court’s opinion, I am constrained to 
write these few words with reference to my Brother 
Clark’s suggestion that the Court should hear argu- 
ment in this case. As the limited scope of the Subcom- 
mittee’s authority is not in dispute, the controlling 
issue is whether the pertinency of the questions put to 
petitioner was of such ‘undisputable clarity’ as to 
justify his punishment in a court of law for refusing 
to answer them. That issue can only be determined by 
serutiny of the record, and a full-dress argument could 
hardly shed further light on the matter. In such cir- 
cumstances prompt disposition of the case before us 
certainly constitutes sound judicial administration. For 
my part, it is abundantly evident that the pertinency 
of none of the three questions involved can be regarded 
as undisputably clear, as indeed is evidenced by the 
different interpretations of the record advanced by the 
members of this Court and of the Court of Appeals 
who have considered the issue.”’ 


Our previous discussion has shown that it was the posi- 
tion of both the government and the trial court, that the 
question should not be read literally as inquiring whether 
or not Mignon was a truthful witness, but instead as an 
inquiry into appellant’s attendance at Communist meetings 
in the period of 1936 to 1940. Obviously if the question is 
not clear on its face but requires interpretation, it cannot 
be said that its pertinency is ‘“‘yndisputedly clear.’’ More- 
over, the interpretation given to the question by the trial 
court raises the additional problem of why an inquiry into 
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events which transpired no later than 1940 is pertinent to 
a legislative inquiry which, by the terms of the authorizing 
resolution, relates to situations existing in 1957. Accord- 
ingly, it cannot be said that the pertinency of the question 
was so undisputably clear that it could not be clarified by 
the subcommittee. The subcommittee itself appreciated this 
fact. For when appellant disputed the pertinency of the 
question, the chairman of the subcommittee undertook to 
explain pertinency. 


At the trial the prosecution argued that there was no 
need to explain the pertinency of the question in count 
three because appellant had received an explanation earlier 
when he had objected to the pertinency of other questions 
(J. A. 82-84). But an explanation of the pertinency of 
other questions obviously does not constitute an explana- 
tion of the pertinency of this particular question. In the 
first place, it is not contended that the question was a mere 
repetition of an earlier question. Secondly, since one of 
the difficulties with the question was its meaning, an ex- 
planation of the pertinency of another question would not 
aid in interpreting the meaning of this particular question. 
Finally, the explanation of pertinency previously given 
did not consider the issue of remoteness in time. On the 
contrary, the previous explanaction given in connection with 
other questions emphasized the Committee’s desire to ob- 
tain current rather than past information. Mr. Arens said 
(J. A. 83-84) : 


“Mr. Grumman, if you are now a Communist, you 
could tell this committee, in all probability, of directives 
from the Communist Party to Communists respecting 
the vital communications facilities of this Nation. If 
you are now a Communist you could tell this committee 
of the techniques proposed by the Communist Party 
to seize the communications industry, to intercept 
messages, to sabotage communications in the event of 
war. 


‘Further, I think the record at this point might well, 
so it is absolutely clear, reflect the fact again that 
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Mr. Mignon’s identification of you as a Communist was 
some several years ago. Whether or not you are now 
a Communist does not appear in the record.’ ® 


On the entire record it is impossible to say that the perti- 
nency of the question appeared on its face with such undis- 
putable clarity as not to require any further explanation. 


B. The Appellant Objected Specifically on Pertinency Grounds. 


Unlike the witnesses in Barenblatt v. United States, 360 
U.S. 109, and in other cases recently decided by this Court, 
(e.g., Deutch v. United States, No. 13,694, decided June 18, 
1960; Price v. United States, No. 13,925, decided June 18, 
1960; Gojack v. United States, No. 13,464, decided June 18, 
1960), the appellant here clearly objected on the grounds 
of pertinency. 


Almost immediately prior to the colloquy which formed 
the basis for count three of the indictment, appellant’s pre- 
pared statement had been introduced into the record. The 
concluding paragraph of this statement reads as follows 
(J. A. 96): 


‘And so, with all respect to this committee, acting 
on the advice of counsel, I shall decline to answer 
questions concerning my beliefs, expressions or associ- 
ations on the ground that such questioning constitutes 
an interference with my rights under the first amend- 
ment to the Constitution and that such questioning 
is beyond the jurisdiction of the committee. The en- 
abling resolution itself is an unlawful delegation of 
power to the committee. Moreover, I do not believe 
that any such questioning can be pertinent to any legiti- 
mre inquiry by the committee under its enabling reso- 
ution.”’ 


8 As we have shown, supra, p. 18, ftn. 7, appellant had regularly filed, since 
1949, non-Communist affidavits with the National Labor Relations Board, 
and the Committee was aware of such filings. 


9 Appellant had also read this concluding paragraph of his statement to the 
subcommittee at an earlier point in his testimony (J. A. 81-82). 
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When the question which formed the basis of count three 
of the indictment was put to the appellant, he stated 
(J. A. 97): 


‘‘T decline to answer that question, sir, on the same 
grounds as previously set forth in the statement.’’ 


It is clear that this incorporated the grounds of the state- 
ment that the question was not pertinent. Even if it be 
argued that this in itself was not sufficient to raise the 
objection of pertinency, appellant then went on to reiterate 
the objection. He stated (J. A. 98): 


“<Sir, I decline to answer the question on the grounds 
of lack of committee jurisdiction, under the Watkins’ 
decision, and on the grounds of lack of pertinency.’’ 


It is difficult to see how a witness could object on the 
grounds of pertinency any more cleary. It is true that this 
last objection came after the chairman’s explanation of 
pertinency and direction to answer the question, but it 
cannot be argued that it came too late. There is no require- 
ment that a witness must make an objection on pertinency 
grounds before he makes any other objection, nor does 
his prior reliance on other objections constitute a waiver 
of the objection on pertinency grounds. Accordingly, as 
the record stands, if appellant is not considered to have 
raised the objection of pertinency by referring to his state- 
ment, then his specific objection on the grounds of perti- 
nency was, contrary to the requirement of Watkins, not 
answered at all. 


However, the conclusive demonstration that the witness 
did in fact raise the objection of pertinency is that the 
chairman of the subcommittee understood that he did, as 
appears from the chairman’s reply that the question was 
‘‘certainly pertinent’”’ (J. A. 97). Barenblatt and the cases 
following it in this Court indicate that a witness before a 
congressional committee cannot insist on an explanation 
of pertinency unless he makes it clear to the committee that 
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he is objecting on that ground and requires such an explan- 
ation. In other words, a witness must raise his objection in 
such a way as to put the committee on notice that he 
requires an explanation. In a context such as the present, 
where the committee specifically recognized that the wit- 
ness had raised the question of pertinency, there is no room 
for argument that the manner in which the witness objected 
was too unclear to put the committee on notice that an 
explanation should be forthcoming. 


C. The Explanation Which was Made Did Not Meet the 
Requirements of the Watkins Case. 

Under Watkins, once it is determined that the pertinency 
of the question does not appear with undisputable clarity 
and that the witness has raised the objection of pertinency, 
the obligation imposed upon the committee is ‘‘to state for 
the record the subject under inquiry at that time and the 
manner in which the propounded questions are pertinent 
thereto. To be meaningful, the explanation must describe 
what the topic under inquiry is and the connective reasoning 
whereby the precise questions asked relate to it.’’ (Empha- 
sis supplied.) See Watson v. United States, No. 13,656, and 
Knowles v. United States, No. 13,734, both decided by this 
Court on June 18, 1960. 


The explanation which Congressman Doyle gave to appel- 
lant falls far short of this test. He first said to the witness 
that the question was ‘‘certainly pertinent.’’ This, of 
course, is merely a statement of position. It is not an 
explanation of any kind. He then went on to state (J. A. 
97-98) : 


“The testimony of Mr. Mignon and others has al- 
ready shown before this committee that the union was 
at that time controlled by the principal officers, by 
identified Communists, in control of the policies of the 
union of which you are now a member, and secretary- 
treasurer, in the field of international cable communi- 
cations, which is certainly an area involving the security 
of our Nation.’’ 
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This contains neither a statement of the topic under in- 
quiry nor any ‘‘connective reasoning’’ showing the relation 
to that topic of the question asked. It is a statement that 
the subcommittee was fully satisfied with the testimony of 
Mignon, and that this testimony as well as that of others 
had already established to the satisfaction of the com- 
mittee everything that it was interested in. A fair inference 
from this statement of Congressman Doyle is the same as 
would appear from the question itself, ie. that the com- 
mittee was interested in seeing whether or not it could 
get appellant to contradict Mignon. If so, appellant was 
perfectly justified in maintaining his refusal to answer on 
the ground that the question was not pertinent, since, as 
we have already shown, such a question does not serve 
any valid legislative purpose. Still less does it show the 
pertinency to the subject under inquiry of confirming or 
contradicting Mignon. 


In any event there is nothing that the Chairman said to 
the appellant which meets the test of setting forth ‘‘the 
connective reasoning whereby the precise question asked”’ 
related to the subject under inquiry. There is no explana- 
tion as to why events of the remote past were pertinent to 
the Committee’s inquiry, or as to how ‘‘control of the poli- 
cies of the union’’ related to the authorizing resolution. 
Further, the statement was general in nature. It did not 
even purport to deal with the ‘‘precise question’’ asked and 
objected to, and accordingly did not even attempt to relate 
it to the subject under inquiry, i.e., the current need for 
remedial legislation to protect the Government against 
sabotage and espionage. 


If, contrary to our contention, the trial court was cor- 
rect in its view as to the meaning of the question (J. A. 
43), then at a minimum appellant was entitled to be in- 
formed of that interpretation while he was on the witness 
stand. Congressman Doyle did not inform appellant that 
the purport of the question was, as the trial court held, 
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not to test Mignon’s truthfulness, but to ascertain if ap- 
pellant had attended Communist Party meetings with Mig- 
non. Moreover, although the trial court interpreted the 
question differently than Congressman Doyle and stated 
that under his version “I think it was material and per- 
tinent and had a legislative purpose” (J. A. 43), he gave 
no reason for that conclusion. As the Supreme Court said 
in Watkins: 


“[K]nowledge of the subject to which the interroga- 
tion is deemed pertinent * * * must be available [to 
the witness] with the same degree of explicitness and 
clarity that the Due Process Clause requires in the 
expression of any element of a criminal offense.” (At 
209.) 


“Certainly, if the point is that obscure after trial 
and appeal, it was not adequately revealed to peti- 
tioner when he had to decide at his peril whether or 
not to answer. Fundamental fairness demands that 
no witness be compelled to make such a determination 
with so little guidance.” (At 214.) 


The same view was expressed as follows in Justice Frank- 
furter’s concurring opinion in Watkins, at 217: 


“Prosecution for contempt of Congress presupposes 
an adequate opportunity for the defendant to have 
awareness of the pertinency of the information that 
he has denied to Congress. And the basis of such aware- 
ness must be contemporaneous with the witness’ re- 
fusal to answer and not at the trial for it. Accord- 
ingly, the actual scope of the inquiry that the Commit- 
tee was authorized to conduct and the relevance of the 
questions to that inquiry must be shown to have been 
luminous at the time when asked and not left, at best, 
in cloudiness.” 


Moreover, under the doctrine of the Sacher case, supra, 
the fact that the explanation of the question given by the 
Chairman of the subcommittee differed from the view taken 
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by the trial court in and of itself requires a reversal of 
the conviction. As stated by Justice Harlan, concurring 
at 578 ‘‘* * * it is abundantly evident that the pertinency of 
none of the three questions involved can be regarded as 
undisputably clear, as indeed is evidenced by the different 
interpretations of the record advanced by the members of 
this Court and of the Court of Appeals who have con- 
sidered the issue.” 


IV. THERE WAS NO SHOWING OF JUSTIFICATION FOR THE 
INVASION OF THE APPELLANT'S FIRST AMENDMENT RIGHTS 


The Watkins case established (at 197-98), that question- 
ing by a congressional committee in the area covered by 
this indictment intrudes into the area of First Amendment 
rights, and that the intrusion can only be justified by an 
overriding legislative purpose. The Court said (at 198-99) : 


“ Accommodation of the congressional need for par- 
ticular information with the individual and personal 
interest in privacy is an arduous and delicate task for 
any court * * * United States v. Rumley makes it plain 
that the mere semblance of legislative purpose would 
not justify an inquiry in the face of the Bill of Rights. 
The critical element is the existence of, and the weight 
to be ascribed to, the interest of the Congress in 
demanding disclosures from an unwilling witness. We 
cannot simply assume, however, that every congres- 
sional investigation is justified by a public need that 
over-balances any private rights affected. To do so 
would be to abdicate the responsibility placed by the 
Constitution upon the judiciary to insure that the 
Congress does not unjustifiably encroach upon an in- 
dividual’s right to privacy nor abridge his liberty of 
speech, press, religion or assembly.”’ 


The same requirement of balancing public against private 
interest was recognized in the Barenblatt case, where the 
Court said (at 126, emphasis supplied) : 


‘¢Where First Amendment rights are asserted to bar 
governmental interrogation resolution of the issue al- 
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ways involves a balancing by the courts of the com- 
peting private and public interests at stake in the 


particular circumstances shown.’’ 


See also Sacher v. United States, 102 U.S. App. D.C. 264, 
276; 252 F. 2d 828, 831, rev’d on other grds., 356 U. S. 576. 


What are the particular circumstances of the present 
case? We have already shown that on the face of the ques- 
tion and in its context, the purpose of the question was an 
effort to confront appellant with a choice between a per- 
jury prosecution and a contempt prosecution. Such an effort 
certainly cannot support a finding of a justifiable overriding 
public interest. 


The trial court, however, held that the question was di- 
rected toward ascertaining whether appellant attended 
Communist meetings sometime between 1936 and 1940. 
But even under this view the need of the Committee for 
such information did not overrride the appellant’s First 
Amendment rights and right of privacy. In the first place, 
the question was too remote in time to call for any infor- 
mation of value to the Committee. Secondly, the Chairman 
of the subcommittee stated that it had already been estab- 
lished to the committee’s satisfaction that the union of 
which appellant was an officer “was at that time controlled 
by the principal officers, by identified Communists * * * 
in the field of international cable communications” (J. A. 
98). Nothing that the appellant could have said in response 
to the question in count three could possibly have either 
added to or detracted from the conclusion already arrived 
at by the Committee.” Accordingly, there was clearly no 


10 Indeed, when appellant went on, in response to further questions, to 
dispute the Committee thesis that there was a danger of espionage and 
sabotage in international communications, the Committee made it clear that 
it had no use for his responses (J. A. 98-101). As we have already shown, 
the Annual Report of the Committee ignored appellant’s testimony on this 
subject. 
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overriding public interest that justified the invasion of 
appellant’s First Amendment rights. 


V. APPELLANT WAS NOT GUILTY OF CONTEMPT BECAUSE 
HIS REFUSAL TO ANSWER WAS BASED UPON A GOOD 
FAITH RELIANCE ON WATKINS V. UNITED STATES. 

Appellant’s appearance before the subcommittee took 
place on July 18, 1957, less than a month after the decision 
of the Supreme Court in Watkins v. United States, supra. 

He had conferred with counsel, and in good faith reliance 

on the Watkins case took the view that the Committee 

lacked jurisdiction to compel testimony. In a short state- 

ment which he submitted to the Committee (J. A. 93-96), 

he gave this as one of the grounds for refusing to answer 

some of the questions put to him by the Committee, includ- 
ing the question in count three. 


At the time, this view had a considerable basis. The in- 
terpretation which appellant and his counsel gave to the 
Watkins case had already been shared by Judge Young- 
dahl in United States v. Peck, 154 F. Supp. 603, and by a 
unanimous panel of this Court in Singer v. United States, 
101 U. S. App. D. C. 129, 247 IF. 2d 535 (see Edgerton, C. J. 
dissenting in Barenblatt v. United States, 102 U. S. App. 
D C. 217, 224, 252 F. 2d 129, 136). Even though this in- 
terpretation appears now, as a matter of hindsight, to have 
been erroneous in the light of the subsequent decisions in 
Barenblatt by this Court and the Supreme Court (both 
rendered by narrowly divided courts), there was certainly 
ample justification for the view at the time. Indeed, even 
one of the members of the subcommittee, although disap- 
proving of the Watkins and Peck decisions, indicated his 
belief that these decisions deprived the Committee of 
jurisdiction (see Govt. Exh. No. 8, p. 1422). 


As further evidence of his good faith, appellant intro- 
duced at the trial sixteen affidavits which he had filed 
with the National Labor Relations Board in the period 
between September 1, 1949, and June 23, 1959, in which 
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he had sworn that he was not a member of or affiliated with 
the Communist Party (J. A. 44-45). The filing of these 
affidavits indicated that appellant had no objection to 
answering questions of this character under oath to a gov- 
ernment agency when the Supreme Court had held that 
the demand did not conflict with the Constitution. Ameri- 
can Communication Ass’n v. Douds, 339 U. S. 382. 


Since the case was tried to the court without a jury, ap- 
pellant’s counsel requested the trial court to make a finding 
of fact on the issue of appellant’s reliance on advice of 
counsel in good faith (J. A. 57). The court replied that 
he considered it unnecessary to make such a finding since 
he held as a matter of law that reliance on advice of coun- 
sel in good faith did not constitute a defense (J. A. 58). 

Under the doctrine of United States v. Murdock, 290 
U. S. 389, appellant’s good faith reliance on the Watkins 
case, did, however, constitute a defense. In Murdock, the 
defendant was convicted for a refusal to supply informa- 
tion to the Bureau of Internal Revenue on a claim of the 
privilege against self-incrimination. The Supreme Court 
held that the refusal was not justified under the Fifth 
Amendment since the claim of self-incrimination related 
only to state law and not federal law. The Court never- 
theless reversed the conviction. It held that since the issue 
was a doubtful one prior to its resolution by the Court, it 
could not be held that the defendant’s reliance on advice 
of counsel as to the state of the law at the time of his 
refusal to answer was not in good faith. 


The present case is a close parallel. In the light of Wat- 
kins, and prior to the resolution of the question in Baren- 
blatt, appellant’s reliance on advice of counsel that the 
Committee lacked authority to compel him to testify was 
at least as reasonable as Murdock’s reliance on the advice 
of his counsel. 
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VL THE INDICTMENT SHOULD HAVE BEEN DISMISSED. 


We contend also that the indictment should have been 
dismissed because of its failure to allege that appellant’s 
refusal to answer was willful or deliberate or intentional, 
and because of the presence of government employees on 
the grand jury. We recognize that these issues have been 
decided by this Court contrary to our contentions. They 
have not, however, been passed upon by the Supreme Court. 
Accordingly, while saving these points, we do not brief 
them herein. 


CONCLUSION 


The judgment below should be reversed with instruc- 
tions that a judgment of acquittal be entered. 


Dav Rey, 
Joserx Forer, 
Forer & Retry, 
711 Fourteenth Street, N. W., 


Washington, D. C. 


Victor Rasrnowrrz, 
25 Broad Street, 
New York City, N. Y., 


Attorneys for Appellant. 
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5. Whether appellant’s reliance on the advice of counsel con- 
stitutes a defense for contempt of Congress under 2 U.S.C. 1927 
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nites States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15747 
Franx GRUMMAN, APPELLANT 
v. 
Unrrep Srares or AMERICA, APPELLEE 


) 


APPEAL FROM THE UNITED STATES DISTRICT COURT ror ray 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTEESTATEMENT OF THE CASE 


The appellant was charged in a four-count indictment (J.A. 
2-3), returned in the United States District Court for the Dis- 
trict of Columbia, with having refused, in violation of 2 U.S.C. 
192 (infra, p. 11), to answer four questions, pertinent 
to the matter under inquiry, put to him by a subcommittee of 
the Committee on Un-American Activities of the House of 
Representatives on July 18, 1957. These questions were 
whether he had information with respect to Communists In the 
American Communications Association (Count One), whether 
he knew of Communists presently in the vital communications 
industry (Count Two), whether a former witness (Mignon) 
testified truthfully when he stated that appellant was a mem- 
ber of the Communist Party with him in Local 10 and that he 
had sat with appellant in closed Communist cell meetings 
(Count Three), and whether he was now a Communist (Count 
Four). Ata hearing on January 18, 1960, appellant’s motion 


(1) 
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to dismiss the indictment was, by agreement of counsel, treated 

as a motion to strike Counts One, Two and Four, and on Janu- 

ary 29, 1960, the motion was sustained as to those counts (J.A. 

10-11). Appellant was found guilty as charged in Count Three 

and was sentenced to serve four months imprisonment and to 
- pay a fine of $100 (J.A. 11-12). 

The pertinent facts may be summarized as follows: 

Rule X (infra, p. 12) of the standing Rules of the House 
of Representatives, as amended by the Legislative Reorganiza- 
tion Act of 1946, c. 753, § 121, 60 Stat. 812-813, 822-823, pro- 
vides for a Committee on Un-American Activities as a stand- 
ing committee to be elected by the House at the commencement 
of each Congress. Under Rule XI (60 Stat. 823, 828; infra, 
p. 12), all proposed legislation relating to the subject of Un- 
‘American activities is to be referred to this Committee, which 
is authorized to investigate “(1) the extent, character, and ob- 
jects of Un-American propaganda activities in the United 
States, (2) the diffusion within the United States of subversive 
and Un-American propaganda that is instigated from foreign 
countries or of a domestic origin and attacks the principle of 
the form of government as guaranteed by our Constitution, and 
(3) all other questions in relation thereto that would aid Con- 
gress in any necessary remedial legislation.” ‘These standing 
‘Rules were, in addition, specially adopted by the House, at the 
beginning of the Eighty-fifth Congress (during which the of- 
fenses involved occurred), as part of the rules of the House for 
that Congress (G. Ex. 2, Tr. 12; H. Res. 5, 85th Cong., 1st sess.). 
_ In the summer of 1956, the Committee began an investiga- 
‘tion of Communist penetration of communications facilities 
(J.A. 47). Its investigation disclosed that appellant was a 
member of the Communist Party and that he was also active 


in the American Communications Association, a Communist 
Party dominated union (J-A. 14). On the basis of such in- 
formation the Committee believed that appellant had informa- 
tion which would be useful to it in carrying out its legislative 
function, and, accordingly, it caused to be issued, on June 21, 
1957, a subpoena to appellant (J.A. 14, G. Ex. 4, pp. 1-2, H. 
Rep. 1240, 85th Cong., 1st sess.). 
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On July 10, 1957, at a regular meeting of the Committee, with 
all members except two present, the Committee unanimously 
adopted a resolution authorizing “the holding of hearings in 
Washington, beginning July 17,1957, * * * for the purpose of 
considering whether or not members of the Communist Party 
or persons subject to its discipline are employed in various 
media of communications used in the transmission of vital com- 
munications, and the advisability, in the national defense and 
for internal security, of the adoption of remedial legislation 
authorizing the Defense Department and other Government 
agencies to adopt and enforce appropriate regulations designed 
to protect and preserve inviolate secret and classified Govern- 
ment information, and investing in appropriate Government 
agencies, power to preclude access to vital communication fa- 
cilities in time of war or other national emergency, persons who 
probably will engage in, or probably will conspire with others 
to engage in, acts of espionage or sabotage” (J.A. 61-62). On 
July 12, 1957, the Chairman of the Committee, Francis E. Wal- 
ter, appointed a subcommittee of three to conduct the hear- 
ings (J.A. 62). 

The subcommittee met on July 17, 1957 (J.A. 61). In an 
opening statement the chairman of the subcommittee set forth 
the public law under which the Committee was chartered and 
the above quoted resolution of July 10, 1957, authorizing the 
hearings (J.A. 61-63). Thereupon the chairman stated (J.A. 
63): 

In these hearings beginning now, the first of a series 
of this general subject, the committee hopes to ascertain 
the extent of the penetration and control exercised by 
members of the Communist Party over an industry 
which is vital to our defense; namely, communications. 
In the event that testimony given during these hear- 
ings reflects a situation correctable by legislation, the 
committee will recommend the appropriate measures at 
the proper time. It is the purpose of the subcommittee 
in the conduct of these hearings, to discharge the duties 
placed upon us by the Congress by calling witnesses who, 
we have reason to believe, possess information which will 
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be of value to us and to the Congress in the considera- 
tion of such legislation. * * * 


Witnesses heard on that day testified to the vulnerability 
of the communications system to sabotage and of the efforts 
of the Communist Party to infiltrate that industry. One of 
these witnesses was the president of American Cable and 
Radio Corporation, Admiral Ellery W. Stone (G. Ex. 8, p. 
1379)2 Admiral Stone testified that his corporation was en- 
gaged in international communicatons by wire and radio, that 
it also operated a shore-to-ship system, and that its services 
were used by private companies engaged in defense work and 
dy agencies of the United States Government including the 
State Department and the Armed Forces (id., p. 1380). He 
testified that (zd., p. 1381)— 


individual employees have access to confidential mes- 
sages and coded messages, which if revealed to enemies 
or potential enemies of this country could be dangerous 
to the national security. 

Obviously, the employees cannot read the coded mes- 
sages nor can they decode such messages. However, if 


an operator were subversively inclined he could make 
copies of such messages in the normal course of his 
work if unobserved and deliver them to outsiders who 
could well be expert in decoding and thus bring about 
a breaking of codes. 

It is also easy to see the dangers to the national se- 
curity for a subversive employee to know the location of 
this country’s and our allies’ ships at a critical time in a 
national emergency. 

There exists, too, actual danger of sabotage on a wide 
basis, where trained saboteurs are planted throughout 
any communications company facilities at the outbreak 
of any hostilities. It would be a simple matter for such 
employees to cripple communications by damaging deli- 


“Government Exhibit 8 is Part 1 of the Hearings before the Committee 
on Un-American Activities of the House of Representatives, 85th Cong., 1st 
sess., July 17, 18, 19, August 2, 9, 1957, entitled Investigation of Commu- 
nist Penetration of Communications Facilities. 
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cate and complex equipment, pouring acid on lead- 
covered cables, for example, which are used in mod- 
ern methods of message transmission. 


* * * * * 


In the present state of the world my judgment is that 
prompt transmission of vital communications without 
danger of interception or sabotage is essential. It is 
equally essential that subversive elements be denied 
the access to and employment on international com- 
munication facilities for sending to our enemies intelli- 
gence acquired by espionage. 

He further testified that one of the three principal labor organ- 
izations representing employees in the communications indus- 
try was American Communications Association which was ex- 
pelled from the CIO in 1950 because it was dominated by the 
Communist Party and because the union’s policies and activi- 
ties from 1939 “resulted in subservience to the interests of the 
Communist Party, and through that party to the Soviet 
Union” (id., pp. 1881-1383). He also testified that, in 1951 
and 1952, witnesses before a Senate subcommittee had identi- 
fied certain of the officers of the union as Communists (id., 
p. 1386). Finally, he testified that the union was presently 
certified by the National Labor Relations Board as a bargain- 
ing agency for communications workers and he submitted rec- 
ommendations for amendments strengthening Section 9(h) of 
the Taft-Hartley Act to preclude Communist-dominated 
unions from being certified (id., pp. 1383, 1394-1396). 
Another witness testifying before the subcommittee, on 
July 17, was Michael Mignon, a union representative for Com- 
munications Workers of America, AFL-CIO (id., p. 1410). 
Mr. Mignon testified that he had been a member of the Com- 
munist Party from 1936 to about 1940 (ad., p. 1411). He tes- 
tified that he joined the Party when he was actively engaged 
as a trade unionist with the American Communications Asso- 
ciation and that he participated in closed Communist cell 
meetings in which union policy was secretly ‘determined and 
adopted by union officials without the knowledge of their 
members (id., pp. 1411-1412). He testified that “the impor- 
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tance of obtaining control of the communications industry in 
times of stress or in revolutionary times was @ primary factor, 
and therefore the efforts of the Communist Party in subsidiz- 
ing the union and offering whatever assistance they could in 
building the union in the communications industry was pri- 
marily the main objective” (id., p. 1411). In order to be in a 
position to gain immediate control of the industry, it was part 
of the Party program to recruit as many communications em- 
ployees into the Party as possible (id.,p. 1414). In the event 
the Party was unable to gain control of the industry, it would 
then be in a position to sabotage (id., p. 1420). 

On the basis of his activities in the Party, Mr. Mignon 
identified appellant, an employee of RCA Communications, 
as a member of the Party (id. pp. 1416, 1418-1419, J.A. 66). 
Mr. Mignon testified that at the time of his membership 
appellant was secretary-treasurer of Local 10 of the American 
Communications Association and it was his belief that appel- 
lant still held that position (J.A. 66). 

Appellant was the first witness called on the next day, July 
18 (J.A. 68). He testified that in his capacity as a radio 
operator. for RCA Communications, Inc., a position. which, he 
had held for over twenty-five years, he would “handle any 
Government traffic that went over * * * whatever particular 
circuit I was assigned to” (J.A. 74-75). He further testified 
that he was currently on leave of absence from RCA to do 
union work for the American Communications Association, 
and that, except for one term when he had been president. of 
Local 10 of the union, he had been secretary-treasurer of Local 
10 from about 1943 (J.A. 75-76). 

Appellant testified that his local had jurisdiction over do- 
mestic and international radio and cable workers in the gen- 
eral area of the United States east of the Mississippi and that 
its present membership totaled about 1,300 (J.A. 76). Mr. 
Arens, staff director of the Committee, then interrogated ap- 
pellant as follows (J.A. 76-77) : 

Now, Mr. Grumman, yesterday a gentleman by the 
name of Michael Mignon testified under oath that, he 
had at one time been a member of the- Communist 
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Party, that while he was a member of the Communist 
Party he knew a number of people as Communists. 
That he had served in closed Communist Party meet- 
ings with those persons. He also told us about certain 
of those persons who were employed in the vital com- 
munications industry.of this Nation. Among those 
persons whom he ssid. he had known as a member of 
the Communist Party was yourself, Frank Grumman. 

I now ask you, are you now a member of the Com- 
munist Party? 

Appellant, after stating that he understood the question 
“perfectly” (J.A. 80), refused to answer on the grounds 
that “such questioning constitutes an interference with my 
rights under the first amendment to the Constitution,” was 
“beyond the jurisdiction of the committee” and was not “per- 
tinent to any legitimate inquiry by the committee under its 
enabling resolution” (J.A. 81, 82).2 Whereupon Mr. Arens 
advised him as follows (J.A. 82): 

Now, Mr. Grumman, J want to advise you that this 
committee is considering legislation, considering the 
possibility of legislation which might implement the 
Communist Control Act of 1954. 

The Communist Control Act of 1954 precludes the 
certification by the National Labor Relations Board of 
an organization which is found by the Subversive Activi- 
ties Control Board to be Communist infiltrated. 

The committee is likewise considering whether or not 
there should be amendments to the Internal Security 
Act or the Communist Control Act or the creation of a 
new act for the purpose of precluding access to vital 
facilities by persons who are Communists who may 
engage in espionage or sabotage of vital communica- 
tions facilities. 


*In support of these objections he attempted, at various stages in his 
testimony, to read into the record a lengthy memorandum which appears 
in full in the Joint Appendix at pages 98-96. The memorandum was con- 
sidered by the subcommittee and included in the record of appellant’s 
testimony (J.A. 85-86, 92). 
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I am not in this question-undertaking to elicit from 
you anything of your beliefs, of your associations, or 
your expressions. This record at the present time shows 
that you, Frank Grumman, have been: identified as a 
person known to have been’a member of the Commu- 
nist Party, you have told us on this record: that you are 
or have been employed as #’radio operator in a vital 
communications facility. 

I therefore now ask you again this question: Are you 
now a Communist? * 


The Chairman of the subcommittee then added that Judge 
Youngdahl of the United States District Court for the District 
of Columbia had ruled within fifteen days of the hearing that 
“the Communist movement now constitutes a criminal: con- 
spiracy and identifying members of the party may well be 
necessary under certain circumstances” (J.A. 82-83). The 
Chairman further advised appellant that Mr. Mignon, who at 
one time had been a member of the American Communica< 
tions Association, had testified that the union was dominated 
and controlled by the Communist Party (J.A. 83). The Chair- 

man continued (ibid.): 


And here is what he [Mr. Mignon] said, as a member 
of the very union that you are a member of, and ap- 
parently have been for many years, a member of that 
same union: 

I was told and taught that only a Communist could 
be a good trade unionist. 

The eventual objective was when and if revolution 
came to change our form of government, that the Com- 
munists would be in a position to control communica- 
tions facilities of the Nation. I wish to say as subcom- 


‘The Chairman of the Committee was sponsor of the Omnibus Security 
Bill which was introduced in the House during the session in which ap- 
pellant testified (HL. 9532, 85th Cong., 1st sess.) and, with amendments 
and revisions, reintroduced in the next session (H.R. 9937, 85th Cong. 
2nd sess.). The bill made certain amendments to the Internal Security 
Act of 1950. (See Annual Report of the Committee for 1957, p. 4; G. Ex. 
7, Tr. 120.) 
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-mittee chairman, I think it is entirely pertinent and 
proper that we ask you whether or not you area member 
of the Communist Party, for the purpose of this 
investigation. 
The director supplemented the Chairman’s statement by 
the following (J.A. 83-84): 

* © © Mr. Grumman, if you are now a Communist, 
you could tell this committee, in all probability, of 
directives from the Communist Party to Communists 
respecting the vital communications facilities of this 
Nation. If you are now a Communist you could tell 
this committee of the techniques proposed by the Com- 
munist Party to seize the communication industry, to 
intercept messages, to sabotage communications in the 
event of war. 


_ Appellant continued to refuse to answer the question on the 
grounds'previously stated (J.A. 88-89). He expressly denied 
that he was invoking that part of the Fifth Amendment pro- 
tecting him against self-incrimination (J.A. 89). The director 
‘then asked appellant the following question (J.A. 89): 


_ Do you have information now, Mr. Grumman—and 
I ask this question so that no one in his right mind can 
conclude that the purpose of your appearance here is 
exposure for the sake of exposure—Do you have in- 
formation: with respect to Communists in the American 

: Communications Association? 
Upon his refusal to answer on the grounds previously stated, 

the director advised him (J.A:'90) : 

Now, Mr. Grumman, I say to you that the committee 
has not caused your appearance here today for the pur- 
pose of just exposing you as such. We honestly feel 
that if you would testify you could tell this committee 
as did Mr. Mignon yesterday about directives, policies, 
activities of the Communist Party, directed toward the 
communications industry, and that with that informa- 
tion this Committee on Un-American Activities would 
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be enabled to formulate legislation to attempt to meet 
a situation in which a vital communications industry is 
potentially endangered by Communists. 

Following this explanation appellant refused to answer 
whether he knew of Communists presently in the vital com- 
munications industry of this Nation (J.A. 91). Then there 
ensued a colloquy in which appellant testified that he knew 
Mr. Mignon (J.A. 97). Whereupon the Chairman stated 
(ibid.) : 

Now on yesterday he [Mr. Mignon] a former ad- 
mitted Communist for several years, in the same union 
of which you are now secretary-treasurer, *** named 
you, Frank Grumman, secretary-treasurer of ACA 
Local 10. 


* * * * * 


As 2 member of the Communist Party when he was 
in the Communist Party, he said, with you, and in 
Local 10. He said that he sat in closed Communist 
cell meetings with you. 

Now I will ask you whether or not he was telling the 


truth or was he telling a falsehood? 


Upon appellant’s refusal to answer on the grounds previously 
stated, the Chairman continued (J.A. 97-98) : 


I direct. you to answer the question. It is certainly 
pertinent. The testimony of Mr. Mignon and others 
has already shown before this committee that the union 
was at that time controlled by the principal officers, by 
identified Communists, in control of the policies of the 
union of which you are now & member, and secretary- 
treasurer, in the field of international cable communica- 
tions, which is certainly an area involving the security 
of our Nation. 

I direct you to answer the question. 


Appellant replied (J-A. 98): 
Sir, I decline to answer the question on the grounds 


of lack of committee jurisdiction, under the Watkins de- 
cision, and on the grounds of lack of pertinency. 
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Appellant’s refusal to answer this question—i.e., whether 
Mr. Mignon was telling the truth when he testified that ap- 
pellant was a member of the Communist Party with him in 
Local 10 and sat with him in closed communist cell meetings— 
constitutes the basis of Count Three in the indictment on 
which count appellant was found guilty. 

In the remaining testimony appellant stated that it would 
be “extremely difficult” to sabotage the international cable fa- 
cilities and he again refused to answer whether he was now a 
Communist, which question was asked to determine the verity 
and authenticity to be given to his statements (J.A. 99, 101- 
102). 

The Subcommittee thereafter reported the fact of appel- 
lant’s contumacy to the full Committee which in turn made its 
report to the House of Representatives (G. Ex. 4, Tr. 12-13, 8. 
Rep. 1240, 85th Cong., 1st sess.). The House then directed 
that the report be certified by the Speaker to the United States 
Attorney for prosecution (G. Ex. 5, Tr. 13; H. Res. 408, 85th 
Cong., 1st sess.) and the certification was made as directed 
(G. Ex. 6, Tr. 13-14). 


STATUTE AND RESOLUTION INVOLVED 


2 US.C. 192 (R.S. 102, as amended) provides: 


Every person who having been summoned as a wit- 
ness by the authority of either House of Congress to 
give testimony or to produce papers upon any matter 
under inquiry before either House, or any joint com- 
mittee established by a joint or concurrent resolution 
of the two Houses of Congress, or any committee of 
either House of Congress, willfully makes default, or 
who, having appeared, refuses to answer any question 
pertinent to the question under inquiry, shall be deemed 
guilty of a misdemeanor, punishable by a fine of not 
more than $1,000 nor less than $100 and imprisonment 
in a common jail for not less than one month nor more 
than twelve months. 


Rules X and XI of the Rules of the House of Representatives 
for the Eighty-fifth Congress, adopted January 5, 1957, by 
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House Resolution 5, 85th Congress,* provided in pertinent part 
as follows: 


RULE X 
STANDING COMMITTEES 


1. There shall be elected by the House, at the com- 
mencement of each Congress, the following standing 
committees: ~ 

eR * * * * 

(q) Committee on Un-American Activities, to con- 

sist of nine Members. 


* * * * * 


RULE XI 
POWERS AND DUTIES OF COMMITTEES 


All proposed legislation, messages, petitions, memo- 
rials, and other matters relating to the subjects listed 
under the standing committees, respectively : 


* * * * * 


17. Committee on Un-American Activities. 


(b) The Co 
a whole or by subcommi 


the United States, (2) the 

States of subversive and un-American propaganda that 
is instigated from foreign countries or of a domestic 
origin and attacks the principle of the form of govern- 
ment as guaranteed by our Constitution, and (3) all 
other questions in relation thereto that would aid Con- 
gress in any necessary remedial legislation. 


aie 

‘The Rules which the House thus specially adopted for the Eighty-third 
Congress were, in pertinent part, identical with its standing Rules (X and 
XI), as amended by the Legislative Reorganization Act of 1946, c. 753, $ 
121, 60 Stat. 812, 822, 823, 828. 
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The Committee.on Un-American Activities shail,re- 
port to the House (or to the Clerk of the House if the 
House is not in session) the results of any such investi- 
gation, together with such recommendations as it deems, 
advisable. ae 

For the purpose of any such investigation, the Com- 
mittee on Un-American Activities, or any subcommittee 
thereof, is authorized to sit and act at such times and 
places within the United States, whether or not the 
House is sitting, has recessed, or has adjourned, to hold 
such hearings, to require the attendance of such wit- 
nesses and the production of such books, papers, and 
documents, and to take such testimony, as it deems nec- 
essary. Subpenas may be issued under the signature of 
the chairman of the committee or any subcommittee, or 
by any member designated. by any such chairman, and 
may be served by any person designated by any such 
chairman or member. 


* * * * * 
SUMMARY OF ARGUMENT 
e I 


There is nothing in the record of this case to support appel- 
lants’ contention that the purpose of the inquiry was to render 
him liable for a perjury prosecution. Rather the purpose of 
the inquiry was to obtain information concerning Communist 
penetration of the communications industry with a view to for- 
mulating legislation. The fact that appellant’s answer may 
have substantiated or discredited former testimony did not 
reduce the right of the subcommittee to seek information from 
him. 

II 


The question was not too remote in time to be pertinent. 
Whereas the question related to appellant’s membership in the 
American Communications Association and in the Communist 
Party during the period from 1936 to 1940, testimony before 
the subcommittee established that the union had been domi- 
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subject matter of 
tion to it were explain 
tion “atement it was clear that he knew the subject of the 
inquiry, and the pertinency of the question to that subject was 
clear beyond doubt. 

IV 


Under the Barenblatt decision (360 U.S. 109) and decisions 
of this court an inquiry into one’s own Communist Party ac- 
tivities in an investigation of Communist penetration of com- 
munications facilities is not an unlawful invasion of First 
Amendment rights. 

Vv 


Appellant’s refusal to answer on reliance of counsel in good 
faith does not constitute a defense for refusal to answer under 
2 US.C. 192. See Chapman v. United States, infra, and cases 
cited. = 


VI 
The indictment was sufficient. 
ARGUMENT 
I 
The subcommittee had a valid legislative purpose when it 
: questioned appellant 
Although appellant was indicted on four counts, he was 


found guilty on the third count only, the remaining counts 
having been stricken on & pretrial motion (supra, Pp. 2). The 


third count charged him with refusal to answer the following 


1 
question put to him by. the Subcommittee (J.A. 3, #5208 


p. 10): 

-As a member of the Communist Party when he 
[Mignon] was in the Communist Party, he said, with 
you, and in Local 10. He said that he sat in closed 
Communist cell meetings with you. 

Now I will ask you whether or not he was telling 
the truth or was he telling a falsehood? 


Appellant contends that this question did not have a legis- 
lative purpose because it was not asked for the purpose of 
eliciting information, but to place him “in the dilemma of 
facing either a prosecution for perjury or one for contempt” 
(Br. 11). This contention is based on the further contention 
that “[t]he plain import of the question both on its face and 
in its context was to pose a conflict between appellant and the 
witness Mignon, under circumstances in which the Committee 
had already satisfied itself that Mignon was a reliable and re- 
sponsible witness, and that his testimony should be given full 

credit” (Br. 13). These contentions are without merit. ‘ 

In answer to the same contentions in the court below, the 
trial judge stated (J.A. 43): . 

- I interpret the question as an attempt to elicit, from 

Mr. Grumman whether he was in the Communist. Party 

with Mr. Mignon in Local 10, and whether he sat in 

closed Communist cell meetings with Mignon. : 
It is too obvious for argument that this ruling of the trial 
judge was correct. The answer to the question, without ever 
considering the context in which it was asked, would have in- 
formed the subcommittee whether appellant. was a. member: 
of the Party with Mr. Mignon and whether he attended closed: 
Party meetings with him. 

Taken. in context the question was clearly, asked en ta, 
an inquiry into Communist penetration of the communications 
industry, a subject which, on the basis of the Barenblatt de 
cision (360 U.S. :109, 127-129; (1959)), is a valid area of legisla 
tive inquiry. The hearings opened the day before. appellant, 
testified, with a statement by, the Chairman explaining: the. 
legislative purpose. of the subcommittee. (supra, Pp 3). 


16 


Witnesses heard on that day testified that the communications 
industry was & sensitive industry, vital to the security of the 
United States, that it was vulnerable to sabotage, and that 
there had been efforts made by the Communist Party to in- 
filtrate it (supra, pp. 4-6). The testimony disclosed that the 
American Communications Association, one of the three major 
unions representing communications employees, had been 
dominated by the Communist Party since 1937 (supra, 
pp. 5-6). One witness had identified appellant as a member 
of the Party and an officer of the Union during the period of 
his membership from 1936 to 1940 (supra, p. 6). Appel- 
Jant himself testified that over a period of many years he had 
been a radio operator in the industry and secretary-treasurer 
of Local 10 of the Union and that he had served one term as 
president (supra, Pp. 6). Thus the subcommittee believed, 
and it so advised appellant (supra, pp. 9-10), that he was in & 
position to give information as to Communist Party infiltra- 

d of the communications industry. 
Whether appellant was a member of the Party and had sat in 
closed Party meetings where union policy was determined was 
clearly pertinent to the inquiry the subcommittee was 
pursuing. 

In sole support of his contention that the purpose of the sub- 
committee in questioning him was to put him in a “dilemma 
of chosing between 3 prosecution for perjury or one for con- 
tempt” (Br. 13), appellant, relies on the prior testimony of the 
witness Mignon who, he contends was already established as 
“g reliable and responsible witness” (Br. 13) and who had iden- 
tified him as a member of the Party (supra, p. 10). This point 
is founded on the manifestly untenable premise that a congres- 
sional committee, once it has received some testimony on a sub- 
ject within its jurisdiction, may never question another witness 
on the same subject for corroborative or amplificatory purposes. 


Contrary to appellant’s posi 
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him” (Liveright v. United States, No. 13,871, decided June 18, 
1960, slip opinion, pp. 9-10). See also Young v. United States, 
94 US. App. D.C. 54, 57-58, 212 F. 2d 236, 239 (1954), 
certiorari denied, 347 US. 1015). 

In support of his contentions, appellant relies heavily on 
United States v. Cross, 170 ¥. Supp. 308 (D.C.D.C. 1959), 
which is not applicable here. In that case the appellant had 
been indicted for perjury before the Senate Select Committee 
on Improper Activities in the Labor Management Field. The 
Court held that at the time of the alleged perjury the Commit- 
tee was not pursuing a legislative purpose because it had re- 
ealled the appellant to make him more liable for criminal pros- 
ecution and to emphasize the untruthfulnes of his prior state- 
ments after subsequent witnesses had discredited his original 
testimony before the Committee. Therefore, the Court con- 
cluded that the Government had failed to establish two essen- 
tial elements of the crime: that the alleged false statements 
were made before a competent tribunal and that they were 
material (170 F. Supp. at 309-310) 

There is nothing in the record of this case to substantiate ap- 
pellant’s contention that the subcommittee’s purpose in asking 
him questions was to make him liable for criminal prosecution. 
Rather, as we have already pointed out (supra, pp. 14-16), it is 
obvious that the subeommittee was pursuing a legislative pur- 
pose. In such circumstances if appellant’s testimony disclosed 
a crime or wrong doing, he would not be immune from question- 
ing. Sinclair vy. United States, 279 U.S. 263, 295 (1929); 
McGrain v. Daugherty, 273 US. 135, 179-180 (1927). 


*A similar finding was made in United States v. Icardi, 140 F. Supp. 383 
(D.O.D.C. 1956), cited by appellant (Br. 15), when the Court held that the 
purpose of calling the witness was to emphasize the untruthfulness of his 
own prior statements which the Committee on Armed Services, according 
to its own report, already had in its possession. In addition to other testi- 
mony and evidence, the Chairman of the Committee testified that he had 
discussed with his colleagues the calling of Icardi, putting him under oath, 
and the possibility of a perjury indictment as a result of his testimony (140 
F. Supp. at 388). But the Court in both these cases was careful to point 
out that a congressional committee may call a witness for the purpose of 
questioning him about his own prior statements, provided such testimony is 
sought pursuant to a legislative purpose (170 F. Supp. at 310, 140 F. Supp. 
at 388). 
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The further fact that appellant’s refusal to answer was likely 
to result in a contempt citation is also no defense. As this Court 
so aptly stated in Liveright v. United States, supra, slip opin- 
jon, p. 11, “[t]he courts will not permit a contumacious witness 


” 


1960, slip opinion, p. 2. 
anf 


The question was not too remote in time to be pertinent 


Contrary to appellant’s contention (Br. 17-18), the ques- 
tion was not too remote in time to be pertinent. Whereas 
the question related to appellant’s membership in the Amer- 
ican Communications Association and in the Communist Party 
during the period from 1936 to 1940, testimony before the 
subcommittee established that from 1936 to the time of the 
hearings the union had been dominated by the Communist 
Party. Thus, the witness Mignon testified that during the 
period of his membership in the Party, from 1936 to 1940, a 
primary objective of the Party was to subsidize and build up 
the union and to recruit into the Party as many communica- 
tions employees as possible (supra, pp. 5-6). In 1950, the 
CIO expelled the union because it was dominated by the Com- 
munist Party and because its policies and activities had, since 
1939, been subservient to the interests of the Communist Party 
and the Soviet Union (supra, p. 5). And in 1951 and 
1952 witnesses before a Senate subcommittee identified cer- 
tain officers in the union as Communists (supra, p. 5). In 
view of such testimony, questions as to how the Communist 
Party originally came to dominate the union were obviously 
pertinent to an investigation of Communist penetration of com- 
munications facilities; and appellant, who admitted being an 
officer of the union from 1943 and a communications worker 
for twenty-five years, may have been able to more fully inform 
the subcommittee, had he not been a contumacious witness. 
Certainly his identification in the Party and his attendance at 
Party cell meetings would have rendered more meaningful any 
testimony he might have given. See Deutch v. United States, 
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supra, slip op., p. 10; Shelton v. United States, No. 13,737, de- 
cided June 18, 1960, slip opinion, p. 10.° 


III 


The pertinency of the question was undisputably clear 


Appellant next contends (Br. 18-27) that the pertinency of 
the question was not explained to him in accordance with the 
requirements of Watkins v. United States, 354 U.S. 178 (1957). 
On the basis of his objection, he contends that he was entitled 
to such an explanation (Br. 22-24). For the purposes of this 
argument, we do not dispute the fact that appellant raised a 
pertinency objection. Rather we submit that not only was 
pertinency clear beyond a reasonable doubt, but that appellant 
knew and understood the subject of the inquiry and the perti- 
nency of the question to it. 

Preliminarily, the test of pertinency is not a subjective one. 
In Deutch v. United States, supra, slip opinion, p. 9, this Court 
stated that the subject of a legislative investigation is undis- 
putable clear “when, considering all circumstances which may 
legitimately control the course of.a congressional inquiry and 
which may be relevant to the awareness of the witness, the 
nature and purpose of the inquiry have been given such 
definiteness as to warn a reasonable man on the witness stand 
of the likelihood of criminal conviction, and to enable a trial 
court, jury and appellant court to perform their respective 
functions” (emphasis supplied). Similarly this Court in the 
Shelton case, supra, slip opinion, p. 11, stated “two things 
must coincide to require an explanation as to pertinency: (1) 
that the subject matter be unclear, and (2) the witness must 
object.” 

"To further show the remoteness of the question appellant points out 
that the period in question was entirely pre-World War II, and that “the 
nature and activities of the Communist Party changed markedly during 
World War II and subsequent thereto” (Br. 17). To support this conten- 
tion he relies on Dennis v. United States, 341 U.S. 494, 498 (1950). However, 
according to that reference, except for a brief period during World War 
II, the policy of the Communist Party subsequent to the war was the same 


as that prior to the war, “namely a policy which worked for the overthrow 
of the Government by force and violence” (idid.). 


20 


_ The transcript of the hearing at which appellant testified is 
replete with instances where the particular subject of the in- 
quiry—Communist penetration of the communications indus- 
try—was made clear to him (supra, pp. 6-11). Thus, appel- 
lant was told that the subcommittee was interested in obtaining 
information about Communist Party activities directed toward 
the communications industry with the view to formulating 
legislation (supra, p. 7); he was informed about the con- 
spiratorial nature of the Party (supra, p. 8); he was told 
that the subcommittee had received testimony establishing 
that the American Communications Association was dominated 
by the Communist Party (supra, p. 8); and he was told 
that he had been identified as a member of the Communist 
Party and of the American Communications Association 
(supra, p. 10). 

Appellant himself testified that he had been an officer of the 
American Communications Association since 1943 and that he 
had been a communications worker for over twenty-five years. 
That the subject of the inquiry was crystal clear to him is ob- 
vious from his prepared statement of objections which he 
filed with the subcommittee. The first half of this statement is 
devoted to objecting to the authority of the subcommittee 
(J.A. 93-94). The remaining half takes up “the question of 
security in the communications industry”, and includes a 
lengthy discussion in defense of his union from the viewpoint 
of national security (J.A. 94-96). Compare Barenblatt v. 
United States, 360 U.S. at 124. 

The connective reasoning whereby the question related to 
the subject matter was also “clear beyond doubt” because it 
related to appellant’s own Communist Party affiliations 
(Barenblatt v. United States, 360 US. at 125). Appellant 
was asked to state whether it was true or false that he sat with 
Mignon in closed Communist cell meetings while both were in 
Local 10 and members of the Party. This was followed by an 
additional explanation that testimony before the subcommit- 
tee established that at that time union policy was controlled 
by the Communist Party (supra, p. 10). On such a record 
it is difficult to see how the subcommittee could have done 
more to explain pertinency to appellant. 
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IV 
There was no invasion of appellant’s first amendment rights 


Contrary to appellant’s contention (Br. 27-29), there was no 
invasion of his First Amendment Rights. An inquiry about 
one’s own Communist Party membership and activities, made 
pursuant to an investigation of Communist penetration of com- 
munications facilities, is clearly within the responsibility and 
power of Congress. See Barenblatt v. United States, 360 U.S. 
at 125; Liveright v. United States, supra, slip opinion, p. 7; 
Shelton v. United States, supra, slip opinion, pp. 11-12; Deutch 
v. United States, supra, slip opinion, p. 10. 


Vv 


Appellant’s good faith in refusing to answer is no defense 


Appellant contends that his conviction should be reversed 
because one of his reasons for refusing to answer was that the 
subcommittee, on the basis of the Watkins decision, lacked 
jurisdiction to compel testimony ° (Br. 29-30). He contends 
that his reliance was in good faith and on the advice of counsel. 
However, as the trial judge held (J.A. 58), reliance on the 
advice of counsel in good faith does not constitute a defense to 
refusal to answer questions under 2 U.S.C. 192. 

A mistaken reliance upon an interpretation of constitutional 
rights or construction of the statute is not a defense to prosecu- 
tion under 2 U.S.C. § 192. This proposition was announced in 
the first case tried under the statute (Chapman v. United 
States, 8 App. C.C. 302 (1896) ) where this Court held (p. 317): 


* * * His refusal to testify was a deliberate and wilful 
act, all the more deliberate and wilful because he took 


6 That this interpretation of the Watkins decision was then obviously er- 
roneous is apparent by the Supreme Court’s remand of the Barenbdlatt deci- 
sion, on June 24, 1957 (one week following the Watkins decision), “for con- 
sideration in light of Watkins v. United States, 354 U.S. 178” (354 U.S. 980). 
Had Watkins held that the Committee lacked authority to compel testimony, 
a reversal of the judgment of the Court of Appeals, not a remand for further 
consideration, would have been required. See Barenbdlatt v. United States, 
360 U.S. at 116-117. Also see concurring opinion of Mr. Justice Frankfur- 
ter in the Watkins case (354 U.S. at 216-217). 
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counsel upon the subject and took time to consider the 

consequences; and if such deliberate and wilful act, in 

plain violation of the specific terms of the statute, does 

not constitute an offense under the statute, unless there 

is also superadded the element of moral guilt and delib- 

erate purpose to violate the moral law, it would be 

simply impossible to procure any conviction under the 

statute, and the law would be no more than a dead letter. 

This has been the law ever since. E.g., Sinclair v. United 

States, 279 U.S. 263, 299 (1929), (also dealing with advice of 

counsel) ; Watkins v. United States, 354 U.S. 178, 208 (1957), 

(quoting with approval from Sinclair, supra: “He was bound 
rightly to construe the statute.’’). 


vI 


The indictment was sufficient. United States v. Deutch, 98 
US. App. D.C. 356, 235 F. 2d 856 (1956). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Ourver GascH, 
United States Attorney. 
Cann W. BELCHER, 
Wru1am Hrrz, 
Doris H. SPANGENBURG, 
Assistant United States Attorneys. 


United States Court of Appeals 
For the 
District of Columbia Circuit 


FILED JUL 14 1961 


IN THE rp ly Minar 
United States Court of Appeals 


For tae Disrrict or Conumsia Crecorr 
No. 15,747 


Frank Grumman, Appellant 
Vv. 


Unrrep Srares or America, Appellee 


Appeal from the United States District Court for the 
District of Columbia 


PETITION FOR REHEARING AND SUGGESTION FOR 
MODIFICATION OF COURT'S OPINION 


Appellant petitions for a rehearing of the Court’s deci- 
sion of June 30, 1961. If a rehearing is denied, appellant 
suggests that the Court’s opinion be modified in the 
respects set forth below. 


I. 


Appellant was convicted of refusing to answer one, and 
only one, question. This question, embodied in count three 
of the indictment, was whether the witness Mignon was 
telling the truth or a falsehood when Mignon testified be- 
fore the Committee that he had known appellant as a fellow 
member of the Communist Party and in Local 10 and had 
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sat in closed Communist cell meetings with appellant. 
Since Mignon had left the Communist Party in 1940 (J. A. 
65), the question (which was asked on July 18, 1957) re- 
lated to a period antedating the Committee hearing by at 
least seventeen years. 


Appellant was also indicted for refusing to answer three 
other questions, all of which related to the time of the 
hearing (J. A. 3). The counts embodying these three 
questions were dismissed before trial on appellant’s motion 
and over the government’s opposition? 


Appellant’s conviction is valid only if (1) at the hearing 
the Committee informed appellant of the manner in which 
the count-three question was pertinent to the subject under 
inquiry; and (2) at the trial the prosecution proved that 
this question was in fact pertinent to the subject under 
inquiry. Deutch v. United States, 29 U. S. Law Week 4694. 
Furthermore, as recognized even in the dissenting opinion 
in Deutch of Justices Harlan and Frankfurter (at 4702), 
when it comes to the second of these requirements, ‘‘the 
Government must stand or fall upon the explanation’’ given 
to satisfy the first of the requirements, since ‘‘it would be 
obviously unfair to allow the Government at trial to prove 
pertinency on a different theory than was given to the 
defendant at the time he testified, and on the basis of which 
he presumably determined that he need not answer the 
question put.’’ 


It is self-evident that these two requirements cannot be 
satisfied with regard to the count-three question, on which 


1 Wo believe that the question actually asked of appellant was obscure, and 
that the conviction cannot stand for that reason alone. For present purposes, 
we are adopting the interpretation given the question by the trial court 
(J. A. 43). 


2The Court is mistaken in stating (slip opinion, 9) that ‘‘three counts of 
the indictment were dismissed at trial by agreement of counsel.’’ All that 
counsel agreed to was that the motion to dismiss the entire indictment be 
treated as a motion to strike counts one, two and four (J. A. 10-11); also, the 
dismissal of the counts was ordered on January 29, 1960, whereas the trial was 
held on March 15 and 16, 1960. 
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the conviction rests, by explanations of the pertinency of 
the questions in the three counts which were dismissed. The 
count-three question, unlike the questions in the dismissed 
counts, related to 1940 or earlier, not to July 1957. This 
difference is significant because the subject of the inquiry, 
defined by a Committee resolution of July 18, 1957, was to 
determine ‘‘whether or not members of the Communist 
Party or persons subject to its discipline are employed in 
various media of communications used in the transmission 
of vital communications, and the advisability .. . of the 
adoption of remedial legislation. . . .”’ (J. A. 62; emphasis 
added). 

Of course, explanations of the subject under inquiry at 
a particular hearing, given with regard to some questions, 
may well carry over with regard to other questions asked 
at the same hearing. But what we are talking about is not 
the definition of the subject, but the nexus between par- 
ticular questions and the subject, ‘‘the connective reason- 
ing whereby the precise questions asked relate to’’ the 
general topic under inquiry. Watkins v. United States, 
345 U. S. 178, 215. 

Contrary to these principles, the Court, in holding that 
the crucial question was pertinent to the inquiry, indis- 
criminately lumps together that question with those of the 
dismissed counts, as though the question on which the con- 
viction was based was identical with those inquiring as 
to appellant’s current knowledge of Communist activities. 
So the Court quotes (slip opinion pp. 7-9) Committee ex- 
planations of pertinency of questions dealing with appel- 
lant’s current knowledge of Communist activities in the 
communications industry although even the Committee staff 
director recognized that these involved different considera- 
tions than the party membership testified to by Mignon? 


3 In pressing appellant at the Committee hearing for an answer as to present 
Communist affiliation, the staff director said (J. A. 84): ‘‘Farther, T think 
the record at this point might well, so it is abundantly clear, reflect the fact 
again that Mr. Mignon’s identification of you as a Communist was some 
several years ago. Whether or not you are now a Communist does not appear 
in the record.’? This passage is quoted by the Court in its opinion at p. 8. 
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Then, after describing the questions in the dismissed counts, 
the Court states, ‘‘The question upon which the conviction 
was based was merely one of a series of preliminary in- 
quiries whose pertinency is clearly established by Baren- 
blatt, supra.’”? And although only one question was at 
issue, the Court says, ‘‘The questions asked of appellant 
were clearly pertinent to that inquiry’’ (emphasis added). 


As a result of this impermissible coalescing of several 
different questions, the Court never comes to grips with the 
issue of the pertinency of a question relating to member- 
ship in 1940 to a resolution authorizing an inquiry into 
membership in 1957. The Court’s view that the crucial 
question was part of a preliminary inquiry is plainly in- 
accurate. The question was asked after the staff director 
and two members of the Committee had announced that 
they had no further questions (J. A. 97), and after appel- 
lant had already testified that he had no information relat- 
ing to sabotage, espionage, illegal interceptions, or alleged 
Communist control of the union (J. A. 90-91). The Court’s 
confusion as to the issue before it is further shown by its 
quotation from the staff director’s statement of pertinency 
for the dismissed counts that it was the Committee’s desire 
for information of this character which formed the basis for 
those questions. Thus the Court (at p. 8) quotes the staff 
director as stating: ‘‘Mr. Grumman, if you are now a 
Communist, you could tell this committee, in all prob- 
ability, of directives from the Communist Party to Com- 
munists respecting the vital communications facilities of 
this Nation. If you are now a Communist you could tell 
this committee of the techniques proposed by the Com- 
munist Party to seize the communications industry, to in- 
tercept messages, to sabotage communications in the event 
of war’? (J. A. 83-84) (emphasis supplied). But by the 
time the question in count three was put to the appellant 
(J. A. 97), he had already testified that he had no informa- 
tion on any of these matters in which the Committee was 
interested, When the appellant objected to the pertinency 
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of the question in count three, it was not suggested to him 
by any member of the Committee or of its staff that the 
explanation of pertinency given for earlier questions re- 
lated to the question in count three. Under the circum- 
stances, this earlier explanation of the pertinency of dif- 
ferent questions‘ has no bearing on the issue before the 
Court relating to the pertinency of the question in count 
three, and any reliance by the Court upon that explanation 
was misplaced. 


The same mistake is visible in the Court’s reliance on the 
quotation from Wilkinson v. United States, 365 U. S. 399, 
413, that “‘it is difficult to imagine a preliminary question 
more pertinent to the topics under investigation than 
whether petitioner was in fact a member of the Communist 
Party.’’ In the first place, the question here was not a 
preliminary one; secondly, the question on which the indict- 
ment was based, unlike the questions in the dismissed 
counts, related not to present membership but to long-past 
membership. 


Furthermore, if the Court were right in its theory of 
pertinency, the conviction would have to be reversed be- 
cause this was not the theory “‘given to the defendant at the 
time he testified’? (Deutch, supra, at 4702). At the Com- 
mittee hearing, the only statement as to the pertinency 
of the crucial question was given by Congressman Doyle 
(J. A. 97-98). This statement was merely an assertion of 
pertinency and not an explanation of the manner of per- 
tinency. Least of all was it a statement that the question 
was merely a preliminary inquiry. 


IL. 


If this petition for rehearing is denied, appellant intends 
to petition the Supreme Court for certiorari. It is ob- 
viously desirable that nothing in the opinion of this Court 


4 The explanation appears in the transcript fourteen pages before the ques- 
tion in count three. % 
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should tend to misinform the Supreme Court of the facts. 
We believe that the opinion in its present form creates the 
misleading impression that the question on which the con- 
el: communist Party mem- 
i questions 
We resp 
fore, that if rehearin ed the Court 
its opinion to eliminate any such implication. Specifically, 
we believe that the Court should correct its statements 
that three counts were dismissed at trial by agreement of 
counsel and that the question on which the conviction is 
based was one of a series of preliminary inquiries. We also 
submit that the Court should elucidate two points not pres- 
ently discussed although they are essential to the affirmance 
of the conviction. These are (1) how is the question as to 
membership in 1940 pertinent to the resolution authorizing 
determination of conditions in 1957,5 and (2) how was Con- 
gressman Doyle’s statement adequate to inform appellant 
of the pertinency of the question on which conviction was 
based. 


Respectfully submitted, 


Davin Rers 

JoserH FoRrER 

Victor RaBrInow!tz 
Attorneys for Appellant 


CERTIFICATE 
I certify that the foregoing Petition for Rehearing and 
Suggestion for Modification of the Court’s Opinion is pre- 
sented in good faith and not for delay. 


Davw Rers 


51940 is certainly as far apart in time from 1957 as Ithaca is from Albany 
in distance. See Deutch v. United States, supra. 
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